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OR THE development of the law of corporate reorganization, the 
coma disasters of 1929 to 1932 were rich in promise. Not only 

would many large railroads and industrial enterprises be forced to 
reorganize, but default in countless real estate bond issues would present 
many of the same problems and turn what had always been an esoteric 
legal specialty, understood and practiced by only a few lawyers in the 
metropolitan centers, into a fully developed and generally understood 
branch of the law. Reorganizations did come by the hundred; thousands 
of members of the bar developed an avid interest in the subject; but the 
promise has not yet been fulfilled. One is forced to admit that even on ele- 
mentary questions there is almost as much uncertainty today as there was 
before the depression. 

The most fundamental problem of reorganization law has been that of 
the relation between groups of creditors within a given class, the problem 
as to the type of protection, if any, to which minorities are entitled. There 
has been little detailed analysis of this problem as it arose in cases of reor- 
ganization in equity.' Such an analysis is worth attempting in spite of the 
fact that probably a large majority of current reorganizations are brought 
about through proceedings under Section 77B of the Bankruptcy Act.? 

* This article was originally prepared in the form of a paper read before The Legal Club 
of Chicago on January 13, 1936. 

a! Associate Professor of Law, University of Chicago Law School; Member of the Chicago 


* Perhaps the ablest treatment of the subject is Weiner, Conflicting Functions of the Upset 
Price in a Corporate Reorganization, 27 Col. L. Rev. 132 (1927). For a general statement, 
see also Warner Bros. Pictures v. Lawton-Byrne-Bruner Ins. A. Co., 79 F. (2d) 804, 810 
(C.C.A. 8th 1935); Dodd, Reorganization through Bankruptcy: a Remedy for What? 48 
Harv. L. Rev. rroo (1935). 

748 Stat. 912 (1 34), 11 U.S.C.A. § 207 (1934). 
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Some reorganizations are still effected through foreclosure or receivership 
proceedings and in such cases the fundamental problem with which this 
article deals continues to trouble the courts. And although Section 77B 
contains elaborate provisions as to the rights of minority creditors, some of 
these provisions are intelligible only in the light of the history of reor- 
ganization in equity. 


I. THE POSITION OF THE MINORITY BONDHOLDER‘ 


The problem of “reorganization,” as the term is here used, arises when 
a corporation or individual with a number of creditors is unable to meet his 
obligations, but when there is some likelihood that with relief from the 
pressure of maturing debts his business can profitably be operated. Often 
there are many classes of creditors and shareholders, but for the purposes 
of this article we are concerned primarily with the senior class of creditors, 
frequently first mortgage bondholders,® and for convenience these senior 
creditors will usually be referred to as “bondholders.’’”’ If the bondholders 
should force an actual liquidation of the debtor’s assets by sale, the pro- 
ceeds probably would be insufficient to satisfy even the claims of this 
class. A majority of the bondholders, therefore, is usually induced to unite 
to avoid or minimize loss by acquiring the assets of the debtor and con- 
tinuing the business.’ This cooperative action is usually brought about 
through a “committee.’”’ In the case of bonds, debentures or other public- 
ly marketed securities, the committee is frequently organized by or under 
the leadership of the investment bankers who originally distributed the 
securities. The holders are solicited to deposit their bonds under an agree- 


3 See, for example, the provisions of subsection (b) (4) and (5) with respect to an “upset 
price”; Frank, Some Realistic Reflections on Some Aspects of Corporate Reorganization, 
19 Va. L. Rev. 698, 707 (1933). 

4 At the risk of boring readers familiar with reorganization practice, the steps in a typical 
reorganization are outlined in this section in very elementary terms. 

5 The term is often used in a broader sense so as to include readjustment of the rights of 


creditors and shareholders by voluntary agreement without court proceedings or readjust- 
ment of rights of shareholders by charter amendment, merger, etc. 


6 If no mortgages or other liens or priorities are involved, the senior class will of course con- 
sist of the general creditors. 


? To simplify the problem further it will also be assumed, except where otherwise stated, 
that all of the debtor’s property is subject to the mortgage securing the bonds. In the case of 
such a mortgage, the legal security interest is vested in a trustee, often a bank or trust com- 
pany, for the benefit of the bondholders. See 2 Bogert, Trusts and Trustees § 246 (1935). 


* If the debtor has other classes of creditors or one or more classes of shareholders, this ac- 
quisition is often brought about through the cooperation of the various classes. 
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ment vesting in the committee broad powers to act for the depositors in 
effecting a reorganization.° 

A plan of reorganization is presented to the bondholders either at the 
time of the original solicitation of deposits or at a later date. The plan 
usually provides for the acquisition of the debtor’s property by a new 
corporation®® to be formed by the committee and the issuance by the new 
corporation of new stock or stock and bonds to the holders of the old 
bonds who shall have assented to the plan.” Bondholders who deposit 
after the promulgation of the plan thereby indicate their assent to the 
plan, and the deposit agreement usually provides that prior depositors 
who do not withdraw their bonds within a specified period will be deemed 
to have assented to the plan.” 

This acquisition of the debtor’s property for the benefit of the assenting 
bondholders is usually brought about through a suit for foreclosure by 
judicial sale, if a mortgage is involved, or a suit instituted by a general 
creditor’s bill looking toward a receiver’s sale, or both." Thus reorganiza- 
tion is effected through the same types of legal proceedings which would 
be used if it were proposed to have the assets sold to outsiders and cash 
proceeds applied upon the claims of creditors. While the foreclosure or 
receivership suit is proceeding toward a decree of sale, the committee is 


completing the reorganization plan and pressing its solicitation of de- 


® For a criticism of such deposit agreements, see Lowenthal, The Stock Exchange and Pro- 
tective Committee Securities, 33 Col. L. Rev. 1293 (1933). See also A Functional Study of the 
Operation of Bondholders’ Protective Committees in Realty Reorganizations, 35 Col. L. 
Rev. 905 (1935). 

The classic exposition of reorganization procedure is Cravath, The Reorganization of 
Corporations, in Stetson ef al., Some Legal Phases of Corporate Financing, Reorganization 
and Regulation 153 (1917). 


© In the reorganization of many real estate bond issues a “liquidation trust” has been used 
instead of a corporation. 


™ If the plan represents a cooperative effort on the part of holders of several classes of securi- 
ties or interests, it will provide, of course, for distribution of securities of various kinds or in 
varying proportions among the respective classes. 


™ Deposit agreements frequently permit the committee to require a contribution toward 
their compensation and expenses as a condition precedent to withdrawal. Such a charge, of 
course, operates as a strong inducement to leave securities on deposit. 


"3 In comparatively rare cases ordinary bankruptcy proceedings were utilized for this pur- 
pose prior to the enactment of § 77B of the Bankruptcy Act. See Douglas and Frank, Land- 
lords’ Claims in Reorganizations, 42 Yale L. J. 1003 (1933). 

On the general subject of the typical corporate receivership, see Glenn, Liquidation, 
c. XIV (1935). 
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posits."* When sufficient deposits have been secured to enable the commit- 
tee to bid for the property on behalf of the depositors, the foreclosure or 
receiver’s sale is held and usually the committee is the only bidder. The 
sale to the committee is then confirmed by court order. Expenses of the 
sale and other charges in connection with the foreclosure or receivership 
proceeding are of course paid from the proceeds of the sale and the balance 
is available for distribution among all the bondholders. If the committee 
paid its full bid in cash, it is apparent that a major portion of this cash 
would immediately be returned to it in connection with the distribution. 
This circuity of payment is obviously unnecessary, and to avoid it the 
committee is required to pay only part of its bid in cash—an amount suffi- 
cient to pay the expenses of the sale and other prior charges and the por- 
tion of the balance of the bid which is distributable to non-assenting bond- 
holders. The remainder of the bid is paid by presenting the deposited 
bonds and having stamped upon them a notation that they are satisfied 
to the extent of the amount which would have been distributable to their 
holders had the entire bid been paid in cash. After the sale has thus been 
consummated, the committee causes the property to be transferred to 
the new corporation in return for the securities which are distributed 
pursuant to the plan. 

It has been said that the committee is usually the only bidder at the 
sale. This results from the fact that it is rarely worth while for an out- 
sider to enter the bidding. The committee, with its power to use the de- 
posited bonds in payment of a major portion of its bid, will usually prefer, 
if necessary, to carry the bidding beyond any price which would attract 
a cash purchaser. And minority bondholder groups will seldom be in any 
substantially better position than an outsider. It usually results, there- 
fore, that the committee has no opposition at the auction and is thus un- 
der no compulsion to bid its maximum price. In the case of a railroad or 
an industrial concern or large hotel, the character and size of the property 
are further factors contributing to the committee’s monopoly; but it is im- 
portant to note that even apart from these factors, even in the case of rela- 
tively small real estate properties, because of the committee’s bidding ad- 
vantage, competition develops only in very rare cases."® In the Chicago 

4 In some cases, the formulation of the plan and the solicitation of deposits is commenced 


and even almost completed prior to the institution of any legal proceedings. See, for example, 
First Nat’l Bank v. Flershem, 290 U.S. 504 (1934). 


*s An outside bidder will almost never be willing to bid as much as the aggregate claims 
of the creditors. 

In a few cases other bidders have appeared under circumstances suggesting that they repre- 
sented minority bondholders or junior interests and were bidding to force the committee up 
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& Milwaukee Electric case, the committee was said to be in a “masterful 
situation . . . . controlling the sale.” But while there has been early and 
general recognition of the committee’s dominant position,’ there has been 
little agreement as to the resulting legal responsibilities, if any, to be im- 
posed upon the committee. 

Even down to the present time many reorganization lawyers have urged 
that this monopoly of the bidding has no special legal consequences—that 
a sale to the committee is to be treated just the same as a sale to an out- 
sider—that a minority bondholder in a reorganization case may raise no 
objections except those which might be raised by a creditor disappointed 
with the results of any execution or foreclosure sale. These objections are 
few in number. The postulate underlying the general law applicable to 
such sales is that the common interests of debtor and creditors in having 
the debtor’s property go as far as possible in satisfying his debts are best 
promoted by assuring an open public sale and protecting the rights of 
purchasers. And if such a sale fails to attract bidders who are willing to 
pay a satisfactory price, the creditor’s power to bid at the sale furnishes 
the only added protection to which he is usually thought entitled. 

Various defects in the sale itself will entitle a creditor (as well as the 
debtor) to have the sale set aside. The defect may arise from inadequate 
notice or from circumstances, conduct or agreements having the effect of 
keeping bidders away—of “chilling the sale.’"* In most cases some such 
defect in the sale must be shown before a creditor may defeat the rights of 
the purchaser. It is usually said that inadequacy of price alone affords no 
ground for objection, although occasionally a gross or “‘shocking”’ inade- 


rather than with any desire to secure the property. See Investment Registry v. Chicago & 
M. E. R. Co., 206 Fed. 488 (D.C. Ill. 1913); Equitable Trust Co. v. U.S. Oil & Ref. Co., 35 F. 
(2d) 508 (D.C. Wyo. 1928), modified, Werner, Harris & Buck v. Equitable Trust Co., 35 F. (2d) 
513 (C.C.A. roth 1929). 


6 Investment Registry v. Chicago & M. E. R. Co., 212 Fed. 594, 610 (C.C.A. 7th 1913). 

17 See Walker v. Whelen, 4 Phila. 389 (1861); Duncan v. Mobile & O. R. Co., 8 Fed. Cas. 
25, Fed. Cas. no. 4139, 3 Woods 597 (S.D. Ala. 1879); Cushman v. Bonfield, 139 Ill. 219, 238, 
28 N.E. 937, 942 (1891). 

In Ketchum v. Duncan, 96 U.S. 659, 672 (1877), it was urged by a minority bondholder 
that because of this situation the majority should be required to pay their entire bid in cash. 
This position is obviously without merit and was repudiated by the Supreme Court. A rule 
such as that urged would not afford substantial protection to the minority and would merely 
harass the majority by requiring them to borrow a large amount for the short period between 
the time of the payment of their bid and the distribution of the net proceeds. 

*8 For example, in Martin v. Crews, 279 Ill. App. 37 (1935), a resale was ordered at the re- 
quest of the receiver of a creditor who had been prevented from bidding because of his inability 
to secure timely authorization. See note, Agreements Not to Bid at Judicial Sales, 67 U.S. L. 
Rev. 433 (1933). 
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quacy is said to be evidence of some defect in the sale, or is recognized as 
ground for ordering a resale." In considering inadequacy of price, one 
must, of course, distinguish cases where the objection is raised by the 
debtor. Especially during recent years, some courts have frequently given 
the debtor protection against the consequences of a sale at an inadequate 
price. Such cases will be considered later,*° but it has only been in rare in- 
stances of extreme inadequacy that a creditor has been able to block con- 
firmation of a sale where there was no irregularity or unfairness in the sale 
itself. 

If objections by minority bondholders in reorganization cases are sim- 
ilarly limited, as often contended by committee counsel, the interests of 
the minority are clearly in jeopardy. Unless restrained by additional rules 
of law, the majority committee, with its inevitable monopoly of the bid- 
ding, might on the one hand deny the minority participation in the reor- 
ganization plan or offer only an unfair plan, and on the other hand make a 
low bid which would give to the minority a cash distribution substantially 
less than the fair value of their interest in the property. 

In a few reorganization cases, of course, minority bondholders have 
been able to have the sales set aside by the application of rules governing 
judicial sales generally, such as those with respect to notice or misconduct 
on the part of the officer conducting the sale,” but usually the formalities 
are scrupulously observed. Occasionally, also, the rule against chilling of 
the bidding is urged with effect by a minority bondholder. Thus in the 
Chicago & Milwaukee Electric case” a syndicate interested in acquiring the 
property had begun to buy up bonds, apparently with a view to their use 
in bidding at the foreclosure sale. Another group of bondholders bought 
out the syndicate and it was held that this purchase constituted an im- 


*9 Ballantyne v. Smith, 205 U.S. 285 (1907). Cf. Wright v. Branch, 27 Del. 484, 90 Atl. 41 
(1914); Northrop v. Cooper, 23 Kan. 432 (1880); Smith v. S.S. City of Columbia, 11 Haw. 709 
(1899). Decisions involving objections by creditors in cases not involving reorganization are 
relatively rare. See also 3 Jones, Mortgages §§ 2140, 2141 (8th ed. 1928); 2 Wiltsie, Mortgage 
Foreclosure § 752 (4th ed. 1927). 

2° See section IV, p. 544 infra. 


* Jackson v. Luedling, 21 Wall. (U.S.) 616 (1874). Cf. Anthony v. Campbell, 112 Fed. 212 
(C.C.A. 8th 1901). See also Bovay v. Townsend, 78 F. (2d) 343 (C.C.A. 8th 1935), where the 
offering of two bridges as a unit was held to constitute chilling the sale. 

Investment Registry v. Chicago & M. E. R. Co., 206 Fed. 488 (D.C. Ill. 1913), aff’d 212 
Fed. 594 (C.C.A. 7th 1913). 


For an unsuccessful attempt to invoke the “chilling” doctrine, see Bethlehem Steel Co. v. 
International Combustion Eng. Corp., 66 F. (2d) 409, 412 (C.C.A. 2d 1933). 
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proper elimination of a prospective bidder and justified ordering a resale.” 
It was conceded in this and other cases, however, that while any combina- 
tion of bondholders to purchase at the sale may involve an elimination of 
possible bidders, such agreements are legitimate between persons who did 
not acquire their bonds for the purpose of becoming bidders at the sale.*4 
In many cases, in fact, without such combination no satisfactory bid could 
be obtained. 

In a sense, of course, as already noted, the sale is almost always 
“chilled” in a reorganization case: the superior bidding power of the com- 
mittee usually has the effect of removing from the field any other bidders 
who might be interested. But even if this aspect of the situation should 
be regarded as legally constituting a “chilling of the sale,” it is obvious 
that the usual consequence of such chilling, the ordering of a resale, fur- 
nishes no solution of the problem of the minority bondholder. What “chill- 
ing” exists is inevitable and unless the reorganization process is to be com- 
pletely blocked, a valid sale must be possible in spite of such “chilling.” 
Furthermore, a low bid by the committee does not justify an inference of 
any irregularity in the sale.** The low bid results from the committee’s 
conceded and inevitable monopoly of the bidding. And even if relief 
might be given in a case of “gross” or “shocking” inadequacy of price, 
there would remain many cases where the traditional rules applicable to 
ordinary judicial sales would leave the minority bondholder virtually un- 
protected. 

These rules are thus entirely inadequate in reorganization cases. As 
already stated, the denial of relief to creditors in cases of other types is 
justified in view of the power of the creditors to protect themselves by 
bidding. Since the minority bondholder lacks this power in any practical 
sense, the basis for the usual rule is lacking. Special rules are necessary 
for the protection of minority bondholders—rules which are based upon 
the realities of the reorganization problem. But what kind of protection 
should be given? Should the court attempt to protect by control over the 

23 It is not clear what help ordering a resale would offer with respect to this type of chilling 
of the bidding. The court made no attempt to set aside the purchase of the syndicate’s bonds. 


Unfairness in the reorganization plan furnished an additional ground for the decision of the 
circuit court of appeals. 

4 Central Trust & Savings Co. v. Chester County Elec. Co., 9 Del. Ch. 123, 77 Atl. 771 
(1910). See 67 U. S. L. Rev. 433 (1933). Cf. Warner Bros. Pictures v. Lawton-Byrne-Bruner 
Ins. A. Co., 79 F. (2d) 804, 815 (C.C.A. 8th 1935), involving a contention by a minority first 
mortgage bondholder that recognition of second mortgage bondholders in the plan consti- 
tuted chilling of the bidding. 

*s But see Straus v. Anderson, 283 Ill. App. 342, 348 (1936), where the court referred to the 
inadequacy of the bid as “sufficient to excite suspicion.” 
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price bid, and, if so, what should the standard be? Or should the court 
consider the reorganization plan, and, if so, should such consideration be 
given only in connection with the amount of the bid, or independently? 
Or should protection be given with respect to both the price and the plan? 
Or should traditional reorganization practice be entirely overthrown in 
favor of purchase for the benefit of all bondholders by the trustee under 
the mortgage? 


Il. JURISDICTION OVER REORGANIZATION PLANS 


Until comparatively recently committee counsel have frequently urged 
that the reorganization plan is no concern of the court, that minority 
bondholders have no cause to complain if the plan is unfair, that the only 
protection available to them is under the rules outlined in the preceding 
section or perhaps by insistence upon an “adequate bid.” It is surprising 
that this fundamental question of jurisdiction over the reorganization 
plan should still be open in any jurisdiction where reorganization cases 
have been numerous. Yet two divisions of the Illinois Appellate Court for 
the Chicago district have recently taken opposing views,” and at the 
present writing the state supreme court is still holding under advisement 
a case squarely presenting the issue.” 

It may easily be demonstrated that unless the courts consider objections 
to the fairness of a reorganization plan obvious injustice may be done 
to either the minority or the majority. In the first place, if the court 
has no such power, fairness to the minority requires that the court insist 
upon a bid which will give the dissenter the full value of his interest, a bid 
equal to the full, fair, going-concern value of the property. If he is not to 
be given a legal right to participation in the plan, any less protection as to 
the bid would clearly be inequitable in view of the strategic position of the 
majority. And if the minority bondholder is not to have a hearing on his 
objections to the plan, the result is almost as harsh. True, the approval 
of the plan by a majority of the bondholders of the same class may be a 
strong indication of the fairness of the plan; but the personnel and affili- 
ations of bondholders’ committees and methods sometimes used to secure 
assents** justify skepticism as to the force of the argument based upon 
the majority acceptance of the plan. Unless the plan is to have some inde- 

* First Nat’l Bank v. Bryn Mawr Beach Bldg. Corp., 283 Ill. App. 267 (1936); Straus v. 
Anderson, 283 Ill. App. 342 (1936). 

27 First Nat’] Bank v. Bryn Mawr Beach Bldg. Corp., 283 Ill. App. 267 (1936). 

* See, for example, Commissioner Eastman in Chicago, M., & St. P. Reorganization, 131 
1.C.C. 673, 701-14 (1928); Lowenthal, The Investor Pays, cc. 25-8 (1933). See also note 12 
supra. 
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pendent scrutiny when challenged as unfair, the minority bondholder has 
no fair alternative unless the majority are forced to make a bid affording 
to him the full value of his interest. 

But reorganization could seldom be effected if so high a bid were re- 
quired. If such were known to be the law, the advantage of being a dis- 
senter would be so obvious that it would be impossible to secure sufficient 
assents to the plan to make the purchase financially possible. Too great a 
portion of the purchase price would have to be paid in cash. Most holders 
of defaulted bonds would be happy to liquidate their holdings on these 
terms; the majority assent to a plan only because cash is not available ex- 
cept at a sacrifice. The conclusion is inescapable: Since control over the 
sale price cannot afford adequate protection to the dissenter without mak- 
ing reorganization impossible, courts must consider the plan of reorganiza- 
tion and, if it is found to be fair, confirm a sale at less than the full, going- 
concern value. We shall consider later what should be done if the plan is 
unfair; that is, whether a high bid should be required or whether the 
court should refuse confirmation of a sale to the majority at any price.” 

As already suggested, the early position of counsel for committees was 
usually to deny jurisdiction of the court over the reorganization plan. 
Their tactics, however, in cases involving several classes of creditors were 
changed by the decision in Northern Pacific Ry. Co. v. Boyd,*° in which the 
new company resulting from the reorganization was held liable to an un- 
secured creditor because the plan was found unfair to that class. In cases 
involving more than one class of creditors, committee counsel have adopt- 
ed the expedient of presenting the plan to the court in the hope of blocking 
such attacks. In simpler cases, however, they have often continued in the 
attempt to immunize their plans from judicial scrutiny. In his book pub- 
lished in 1929, Mr. Tracy stated their position as follows: 

Where the reorganization is by one class of security holders only, there being no 
question involved as to the distribution of securities among different classes of persons 
interested, for example, where a first mortgage bondholders’ committee buys in the 
property with bonds and reorganizes it, there is no reason for submission to the court 
of any reorganization plan. The non-participating bondholder must protect himself 


by objecting to the sale price of the property as inadequate, in which complaint, ... . 
he is rarely successful. 


29 No attempt is made in this paper to deal with the problems arising where the plan has 
not been approved by a majority of the class to which the objector belongs. Many such cases 
are referred to in Moore and Levi, Federal Intervention: I. The Right to Intervene and 
Reorganization, 45 Yale L. J. 565, 595 ff. (1936). 

3° 228 U.S. 482 (1913). 

# Tracy, Corporate Foreclosures, Receiverships and Reorganizations § 297 (1929). For a 
similar statement, see 3 Jones, Bonds and Bond Securities § 1518 (4th ed. 1935). 
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It should have been clear, however, even in 1929, that reorganization 
plans might be unfair even if they involved no distribution of securities 
among several classes. Even the simplest plan might be unfair, for ex- 
ample, in providing for exorbitant fees for the committee or its counsel, 
or excessive commissions for underwriters of securities to be sold for work- 
ing capital. Or, conceivably, a majority sufficiently strong might at- 
tempt to exclude the minority from participation in the plan. 

A few cases lend support to the position that the court will not examine 
the reorganization plan upon the complaint of a minority bondholder.* 
As already stated, an adoption of this view would make all-important 
the question of the extent of the protection to be given with respect to the 
bid; yet none of the opinions referred to considers this question or reveals 
any awareness of the consequences of a refusal to consider the plan. 

The recent denial by an Illinois appellate court of jurisdiction over the 
plan was made under somewhat different circumstances.** The plan was 
brought before the court not by an objecting bondholder but by the ma- 
jority committee. A dissenter had objected to the confirmation of the 
sale on grounds of inadequacy of price and the committee had intervened, 
submitted its plan to the court, and argued that in view of the fairness of 
the plan the sale should be confirmed. The decree of confirmation was re- 
versed, the court holding that the price was inadequate,* and that it was 
error for the trial court to consider the plan.*’ It is not entirely clear that 

3? See Coriell v. Morris White, Inc., 54 F. (2d) 255, 258 (C.C.A. 2d 1931), rev’d on another 
ground, Nat’l Surety Co. v. Coriell, 289 U.S. 426 (1933). 


33 See Bethlehem Steel Co. v. International Combustion Eng. Corp., 66 F. (2d) 409, 412 
(C.C.A. 2d 1933). Cf. Investment Registry v. Chicago & M. E. R. Co., 212 Fed. 594 (C.C.A. 
7th 1913). 

34 Cralle v. Louisville Title Co., 244 Ky. 753, 52 S.W. (2d) 891 (1932); Louisville Trust Co. 
v. Title Ins. & Trust Co., 255 Ky. 195, 72 S.W. (2d) 1040 (1934). See also Bowling Green 
Trust Co. v. Virginia Passenger & Power Co., 164 Fed. 753, 755 (C.C. Va. 1908); Bank of 
Manhattan Trust Co. v. Elida Corp., 147 Misc. 374, 379, 265 N.Y.S. 115, 120 (1933). Cf. 
Conley v. International Pump. Co., 237 Fed. 286, 287 (D.C. N.Y. 1915). 

3s Straus v. Anderson, 283 Ill. App. 342 (1936). 


36In its supplementary opinion, the court insisted that it was not refusing confirmation 
because of inadequacy of price alone but because of such inadequacy coupled with unfair- 
ness on the part of the majority. The unfairness was found in the fact that the property was 
said to be earning annually almost one-third of the purchase price. 283 Ill. App. 355, 358-9 
(1936). It is hard to see how this factor is more than a circumstance bearing on the issue of 
inadequacy of price. 

37 The plan was presented to the court not only in justification of the low bid but also in 
order to secure an exemption of the new securities from registration under § 3 (a) (10) of the 
federal Securities Act of 1933, as amended. 48 Stat. 906 (1934), 15 U.S.C.A. § 77d (10) (1935). 
If state courts deny jurisdiction to approve the plan, committees will probably be induced to 
invoke § 77B of the Bankruptcy Act. See Im re Knickerbocker Hotel Co., 81 F. (2d) 981 
(C.C.A. 7th 1936). This remedy, of course, may not always be available. 
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the court would also hold that a dissenter’s objections to the fairness of 
the plan are not to be considered. On its facts, the case is probably au- 
thority only for the proposition that a fair plan furnishes no excuse for a 
“grossly inadequate” bid, a proposition considered in greater detail in the 
next section of this article. The same court might consistently hold that 
an unfair plan might justify a refusal to confirm any bid by the commit- 
tee.3* 

In an overwhelming majority of the cases, the courts have taken juris- 
diction over the plan. Among these are foreclosure cases as well as cases of 
general creditors’ bills, cases involving industrial and real estate corpora- 
tions as well as those involving public utilities.*® In one case it has even 
been held that solicitors for minority bondholders were entitled to an al- 
lowance of fees for bringing before the court objections which resulted in 
a modification of the plan.*° But there has been some diversity of opinion 
as to the type of relief to be given if the plan is unfair, and as to the proper 
procedure for raising objections to the plan. In this connection the cases 
fall into two main groups. In the first group are those illustrating the view 
that if the plan is unfair, the committee will be required to make a rela- 
tively high bid.“ The second group of cases indicates an apparently more 
drastic remedy—that the committee will not be permitted to carry out 


38 The opinion, however, contains nothing to this effect. In criticizing the language in this 
case to the effect that the plan is of no concern to the court, another division of the same 
court said in First Nat’l Bank v. Bryn Mawr Beach Bldg. Corp., 283 Ill. App. 267, 287 (1936): 
“Tf it should be held that the court has no jurisdiction to assume that function, examine the 
plan proposed, modify it if necessary and approve or reject it, the ‘helpless minority’ may ob- 
viously be left to the oppression of those who are strongly organized. It is partly for the very 
protection of this helpless minority that courts have assumed jurisdiction, and they will at 
the same time be vigilant to see that the dissenter be not ‘permitted to create a maneuvering 
value in his bonds by opposing confirmation’ of plans which in equity serve the best interests 
of the whole group.” 


39 In First Nat’l Bank v. Flershem, 290 U.S. 504, 515 (1934), it was suggested in a footnote 
that cases where equity powers had been used in aid of the reorganization of railroads or other 
utilities might be distinguished on the ground of the public interest in continued operation. 
However this may be, the distinction should not be extended to support a denial of jurisdiction 
over the plan in non-utility cases. As outlined in this article, the main basis for this jurisdic- 
tion exists, regardless of the character of the enterprise, whenever sale to outsiders furnishes no 
practical solution. 


# First Nat’l Bank v. LaSalle-Wacker Bldg. Corp., 280 Ill. App. 188 (1935) (leave to appeal 
denied by Supreme Court). McSurely, J., concurred upon another ground. 


# See cases cited notes 43, 44 and 45 infra. See also In re Prudential Outfitting Co., 250 Fed. 
504 (D.C. N.Y. 1918); Central T. & S. Co. v. Chester County Elec. Co., 9 Del. Ch. 123, 77 
Atl. 771 (1910); First Nat’l Bank v. Bryn Mawr Beach Bldg. Corp., 283 Ill. App. 267 (1936). 
In the latter case the court appointed an attorney to represent non-depositing bondholders. 
Id. at 269. Cf. Palmer v. Bankers’ Trust Co., 12 F. (2d) 747 (C.C.A. 8th 1926). 
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an unfair plan by purchase at any price.” In practical effect the two 
views, however, are seldom different; in either case a modification of the 
plan is usually effected. 

It is not surprising that the first view (considering the plan in connec- 
tion with the bid price) was taken in early reorganizations such as that of 
the Chicago & Milwaukee Electric.* This practice appeared to involve 
little departure from the practice in ordinary judicial sales. The rule as to 
inadequacy of price coupled with unfairness “in the sale” was easily ex- 
tended to cover the case. But how hesitant was the assumption of this 
jurisdiction and how incomplete was the understanding of the problem is 
well illustrated by the following excerpts: 


...., although in foreclosure proceedings, and especially in connection with the price 
bid at the sale, the court may take cognizance of a pending reorganization plan to ascer- 
tain whether the security holder is obtaining a just and fair return out of the property 
sold, it is not its province to shift its function to foreclose and sell the property to any 
affirmative duty to pass upon the quality of the reorganization plan. ... . 


.., when a reorganization committee has offered what in the light of the security 
holder’s rights under the mortgage is not a fair plan, the refusal of a bondholder to ac- 
cept it, is not an equity chargeable against him when he seeks to object to the judicial 
sale; but the court will accord such bondholder a hearing to ascertain whether there has 
been a fair sale. If there has not been such, then, by way of ‘opening a door of fair 
opportunity’ to such bondholder, a resale should be ordered. In a sense, it may be 
true that foreclosures of the character before us are frequently instituted by parties as 
a means of, or incidental to, reorganization; but the court does not undertake to carry 
out the reorganization and by its decree declare it to be satisfactory to all parties in 
interest. Its only ultimate function can be to see that the security holder’s interest in 
the property is converted to his use through a sale at a fair price.“ 


# See cases cited notes 47 to 52, inclusive, infra. 

A number of cases involve a recognition of jurisdiction but do not clearly indicate the conse- 
quences of unfairness in the plan. See Thomas v. Central Hanover Bank & Trust Co., 75 F. 
(2d) 227, 232 (App. D.C. 1934); Mechanics’ & Metals’ Nat’l Bank v. Howell, 207 Fed. 973, 
978 (D.C. Conn. 1913), rev’d, Jn re Howell, 215 Fed. 1, 6 (C.C.A. 2d 1914); Samuels v. North- 
eastern Public Service Co., 174 Atl. 127 (Del. Ch. 1934); Schaffer v. Eighty-One Hundred 
Jefferson Ave. E. Corp., 267 Mich. 437, 448, 255 N.W. 324, 328 (1934). 

Cf. Guaranty Trust Co. v. Missouri Pac. Ry. Co., 238 Fed. 812 (D.C. Mo. 1916). 


43 Investment Registry v. Chicago & M. E. R. Co., 212 Fed. 594, 609-12 (C.C.A. 7th 
1913). 


44 Investment Registry v. Chicago & M.E. R. Co., 213 Fed. 492, 502, 503 (D.C. Wis. 
1914). It should have been apparent that little protection would be given to an objector by 
merely ordering a resale so that he might bid. The objector had argued that because of un- 
fairness in their plan the committee should be enjoined from bidding at the resale. The court 
refused this relief on the ground that it would not be conducive to obtaining an adequate price. 
Id. at 504. In an earlier case the same judge had suggested that in connection with the de- 
termining of the provisions of the decree of sale, such as that permitting the use of bonds 
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In the St. Paul Railway reorganization Judge Wilkerson said, “.. . . the 
adequacy of a bid . . . . must be viewed in the light of all the elements of 
the proposed plan.”’** Neither this opinion nor any of the others is ex- 
plicit as to the standard for determining the price to be required if the 
plan is unfair, but, as already suggested, if a bid of less than the full, 
going-concern value is accepted, the dissenter is left with no fair alterna- 
tive. 

Under the second view referred to above, the objector is afforded re- 
lief against exclusion from the plan or against an unfair plan even though 
the committee might be willing to bid the full value of the property as 
fixed by the court. This view has been taken in many cases and has been 
expressed and applied in a number of ways. Cases in which the courts con- 
sider the plan upon the application to confirm the sale, apart from any 
question of inadequacy of the bid, would seem authority for this position.‘’ 
Furthermore, in two cases in state** and federal‘? courts in New York, 
even decrees of sale have been refused upon a showing that there was a 


in payment of a bid, the minority’s objections to the plan should perhaps be heard. Conti- 
nental & Commercial T. & S. Bank v. Allis-Chalmers Co., 200 Fed. 600, 609 (D.C. Wis. 1912). 

The confusion still found on the whole subject is illustrated by statements in a recent 
treatise. The case from which the quotations above were taken was cited for the proposition 
“Controversies between bondholders as to the quality of a reorganization plan, however, will 
not be settled by the court whose primary duty is to foreclose the mortage and sell the prop- 
erty.” 3 Jones, Bonds and Bond Securities § 1445 (4th ed. 1935). Compare, however, § 1518 
of the same work. 


4s Guaranty Trust Co. v. Chicago, M. & St. P. Ry. Co., 15 F. (2d) 434, 442 (D.C. Ill. 1926). 


# Pp. 527-8 supra. 

47 Warner Bros. Pictures v. Lawton-Byrne-Bruner Ins. A. Co., 79 F. (2d) 804 (C.C.A. 
8th 1935); Bethlehem Steel Co. v. International Combustion Eng. Corp., 66 F. (2d) 409 
(C.C.A. 2d 1933); Flershem v. Nat’l Radiator Corp., 64 F. (2d) 847, 851 (C.C.A. 3d 1933). 
In this case, after upholding the adequacy of the bid, the court said, “The remaining question 
is whether the holders of old debentures . . . . should be required to take new securities under 
the plan. The answer . . . . depends on whether the proposed distribution of the new securi- 
ties, as to character and quantity, is fair.” It is apparent that the court is speaking of “‘re- 
quiring” the dissenter to take the new securities only in the sense of the coercion arising from 
the relatively small cash alternative. See p. 539 infra for a consideration of the Supreme 
Court’s reversal of the decision confirming the sale. 

See also Shaw v. Railroad Co., 100 U.S. 605 (1879); Duncan v. Mobile & O. R. Co., 8 Fed. 
Cas. 25, Fed. Cas. no. 4139, 3 Woods 597 (S.D. Ala. 1879). 

4 Clinton Trust Co. v. 142 Joralemon St. Corp., 237 App. Div. 789, 263 N.Y.S. 359 (1933), 
150 Misc. 418, 269 N.Y.S. 437 (1934). 

4° Habirshaw Electric Cable Co. v. Habirshaw Electric Cable Co., Inc., 296 Fed. 875 
(C.C.A. 2d 1924). See also Continental & Commercial T. & S. Bank v. Allis-Chalmers Co., 
200 Fed. 600, 609 (D.C. Wis. 1912). 
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committee acting under an unfair plan.” In another New York case it 
was held proper for the trial court to investigate allegations of unfairness 
in the majority’s plan on an application for an order directing the trustee 
to purchase for the benefit of all bondholders.* Still other courts have 
entertained separate actions to enjoin a committee from carrying out the 
plan.* 

The view illustrated in these decisions has the result of definitely 
thwarting reorganization under an unfair plan regardless of the commit- 
tee’s ability or willingness to bid. This view seems clearly preferable to 
one which recognizes jurisdiction over the plan only if the price bid is less 
than the full value of the property. The determination of such value will 
usually be a costly proceeding and will in the end only clothe a judicial 
guess with the dignity of an adjudication. In the case of a definitely un- 
fair plan, justice to the majority does not require that the dissenter run 
the risk that the court’s guess may be wide of the mark. Furthermore, 
assuring to all bondholders an opportunity to participate in the purchase 
under a fair plan is only giving to them the same protection which a single 
mortgagee has in his power to bid. Where there are many creditors this 
protection may be secured for all only if the majority are required to ad- 
mit the minority and to subject the plan to judicial scrutiny. The ques- 
tion would be presented in the strongest light if an attempt were made en- 
tirely to exclude the minority. There have been no square adjudications 
in this situation, presumably because committees are almost invariably 
not only willing but anxious to have all bondholders deposit. While some 


5° In Eastern States Public Service Corp. v. Atlantic Public Utilities, Inc., 17 Del. Ch. 338, 
156 Atl. 214 (1931), the plan was presented and approved on application by the receiver for 
authority to sell the property. 

st Chase Nat’l Bank v. ro E. goth St. Corp., 238 App. Div. 370, 264 N.Y. S. 882 (1933). As 
to such trustee-purchase generally, see section V, p. 548 infra. 


5? Bergelt v. Roberts, 144 Misc. 832, 258 N.Y. S. 905 (1932), aff’d 236 App. Div. 794, 258 
N.Y. S. 1086 (1932); Rice v. Pounds, 153 Misc. 226, 274 N.Y. S. 637 (1934). In Sullivan v. 
St. Louis San Francisco R. Co., 147 Misc. 485, 263 N.Y. S. 396 (1933), such an action was dis- 
missed on the ground that the reorganization proceeding was one in the federal court. 

In Palmer v. Bankers’ Trust Co., 12 F. (2d) 747, 754 (C.C.A. 8th 1926), confirming the 
sale in spite of objections to the plan raised by a minority bondholder, the court said, “If 
petitioner contends that there was some hidden scheme by which the stockholders of the new 
Denver Company were in fact enriched at his expense, he may still, perhaps, litigate that 
question by an independent bill.” If the court means to suggest that the availability of a sepa- 
rate suit justifies confirmation of the sale in spite of unfairness in the plan, the suggestion would 
seem both unsound and unsupported. The court had apparently satisfied itself, however, that 
the petitioner’s objections were unfounded. 


83 See Wehle, Railroad Reorganization under Section 77 of the Bankruptcy Act, 44 Yale 
L. J. 197, 212-4 (1934). 
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of the cases suggest doubts,*4 of late years the right to participate has 
generally been recognized.*s 

Within the limits of this article little attention can be given to the ques- 
tion of the time when objections to the plan should be considered. Most 
frequently this has been done at the hearing on the application for con- 
firmation of the sale, and, indeed, until the committee has become the 
purchaser, the plan might be considered not strictly relevant. Realisti- 
cally, however, there is no question but that the committee will make the 
highest bid and there is much to be said for an earlier consideration of the 
plan. Such a practice would relieve the judge from the pressure arising 
from the fact that disapproval of the plan after sale would necessarily 
involve substantial expense and delay in connection with a resale.’’ In a 
number of cases, especially those taking the view that a committee operat- 
ing under an unfair plan will not be permitted to purchase at any price, 


54 Jones v. Sierra Verdugo Water Co., 63 Cal. App. 254, 218 Pac. 454 (1923); Cushman v. 
Bonfield, 139 Ill. 219, 241, 28 N.E. 937, 943 (1893); Chillicothe Paper Co. v. Wheeler, 68 
Ill. App. 343, 348 (1896); Walker v. Montclair & G. L. Ry. Co., 30 N.J. Eq. 525 (1879); Ring 
v. New Auditorium Pier Co., 77 N.J. Eq. 422, 77 Atl. 1054 (1910). Cf. Starkweather v. 
Jenner, 216 U.S. 524 (1910); Rodger v. Bowie, 134 App. Div. 596, 119 N.Y. S. 177 (1909). 


58 See Investment Registry v. Chicago & M. E. R. Co., 212 Fed. 594, 610 (C.C.A. 7th 1913); 
Warner Bros. Pictures v. Lawton-Byrne-Bruner Ins. A. Co., 79 F. (2d) 804, 810 (C.C.A. 8th 
1935); Reed v. Schmidt, 115 Ky. 67, 80-1, 72 S.W. 367, 369 (1903); Rodgers, Rights and 
Duties of the Committee in Bondholders’ Reorganizations, 42 Harv. L. Rev. 899, 900-4 
(1929); 41 Harv. L. Rev. 377, 380 (1928); Tracy, Corporate Foreclosures, Receiverships and 
Reorganizations § 292 (1929). 

Cases involving the voluntary sale of all assets of a corporation to a new corporation formed 
by the majority, upholding the right of all shareholders to participate in the purchase, perhaps 
afford an analogy. It may be suggested, however, that where the sale itself is brought about 
through the voluntary action of the majority the duty not to “freeze out” the minority is 
clearer than in the creditors’ reorganization case. See Warren, Voluntary Transfers of Cor- 
porate Undertakings, 30 Harv. L. Rev. 335 (1917). 


56 First Nat’l Bank v. Bryn Mawr Beach Bldg. Corp., 283 Ill. App. 267, 274-5 (1936), and 
other cases cited in notes 43, 45 and 47 supra. 


’ The effect of the traditional procedure is perhaps fairly illustrated by the case of the St. 
Paul Railway. Prior to the sale, the court dismissed the minority committee’s petition to inter- 
vene for the purpose (among others) of attacking the plan. Guaranty Trust Co. v. Chicago, 
M. & St. P. Ry. Co., 15 F. (2d) 434 (D.C. Ill. 1926). The dissenters were told that their ob- 
jections would be considered at a later stage, although the opinion suggested that the merits 
of the petitioners’ objections had not been entirely ignored. Leave to appeal from this decision 
was refused (Guaranty Trust Co. v. Chicago, M., & St. P. Ry. Co., 15 F. (2d) 443 (D.C. Iil. 
1926), and the Supreme Court refused mandamus. Ex parte Jameson, 273 U.S. 650 (1927). 
After the sale, when the dissenters renewed their objections, the court confirmed the plan ap- 
parently without opinion. 

For an able discussion, see Moore and Levi, Federal Intervention: I. The Right to Inter- 
vene and Reorganization, 45 Yale L. J. 565, 595 ff. (1936). 
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the courts have examined the plan before the sale.** If the plan is con- 
sidered relevant only if an inadequate price is bid, objections would 
properly be raised only on confirmation or in connection with the fixing 
of a minimum or upset price before sale, discussed in the next section. 

Also beyond the scope of this article are the substantive criteria by 
which the fairness of the plan is to be judged. Much has been written on 
this subject and much remains in dispute.*® But no recognition of the 
difficulties involved in passing upon the fairness of reorganization plans 
can justify a refusal to assume the jurisdiction. 


III. THE DISSENTER’S CASH DISTRIBUTIVE SHARE 


We have seen that adequate protection cannot be given to minority 
bondholders without assuring to them the opportunity to participate in a 
fair plan. What of the bondholder who is unwilling to participate?® What 
protection, if any, should courts give to him by way of assurance of a 
minimum sale price? If such protection is to be given, there arises, of 
course, the further question as to whether it shall be by fixing, before the 
sale, an upset price or minimum bid, or only by refusing confirmation of a 
sale for a price deemed inadequate. There has been more discussion of 


58 See cases cited in notes 48 to 52, inclusive, supra. See also Sullivan v. St. Louis-San 
Francisco Ry. Co., 147 Misc. 485, 263 N.Y. S. 396 (1933). In Samuels v. Northeastern Public 
Service Co., 174 Atl. 127 (Del. Ch. 1934), the plan was presented to the court prior to the sale 
and not in connection with the fixing of an upset price, apparently with a view to securing an 
exemption from registration requirements of the federal Securities Act of 1933. 


89 This is true both of reorganizations in receivership and foreclosure proceedings, and 
under § 77B of the Bankruptcy Act. Among the discussions of this subject are Swaine, Re- 
organization of Corporations: Certain Developments of the Last Decade, 27 Col. L. Rev. gor 
(1927), 28 id. 29 (1928), also printed in Ballantine et al., Some Legal Phases of Corporate Fi- 
nancing, Reorganization and Regulation, 1926-1930, 133 (1931); Bonbright and Bergerman, 
Two Rival Theories of Priority Rights of Security Holders in a Corporate Reorganization, 
28 Col. L. Rev. 127 (1928); Buschek, A Formula for the Judicial Reorganization of Public 
Service Corporations, 32 Col. L. Rev. 964 (1932); Frank, Some Realistic Reflections on Some 
Aspects of Corporate Reorganization, 19 Va. L. Rev. 541, 698 (1933); Foster, Conflicting Ideals 
for Reorganization, 44 Yale L. J. 923 (1935); Spaeth and Friedberg, Early Developments 
under Section 77B, 30 Ill. L. Rev. 137, 154 (1935); Sabel, Recent Economic Developments 
in Corporate Reorganizations, 20 Minn. L. Rev. 117, 129 (1936). 

As to the problem of securing a binding adjudication of the fairness of the plan, see Cutch- 
eon, An Examination of Devices Employed to Obviate the Embarrassments to Reorganiza- 
tions Created by the Boyd Case, in Ballantine et al., op. cit. supra, at 35; Frank, op. cit. supra, 
at 701-7. 


6 In presenting his objections to a sale at a comparatively low price the dissenter often 
characterizes the situation as a “freeze-out.” The unfairness of this epithet is obvious in view 
of the fact that the committees make every effort to induce, if not cudgel, the dissenter into 
participation in the plan. “Force-in” rather than “freeze-out” would be a more apt charac- 
terization. 
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this procedural question,™ than of the fundamental question as to whether 
the amount of the bid should be controlled by either method, the question 
to which this section is devoted. 

Too frequently it has been assumed or asserted without adequate analy- 
sis that at some stage the court should pass on the adequacy of the bid. 
This has been due very largely to the strategy of railroad reorganizers in 
a number of cases. These men or their counsel learned at a comparatively 
early date that they had more to gain than to lose from a policy of making 
only perfunctory opposition to the fixing of a substantial upset price.** 
They learned that they could usually count on the fixing of an upset price 
which would net dissenting bondholders less than the current market 
value of the bonds or the certificates of deposit.** They could thus be 
assured that most of the bonds would ultimately be deposited. Reorgan- 
izers of such properties usually lost nothing, therefore, when an upset price 
was fixed or when they voluntarily bid a substantial amount, and they 
found that by thus focusing attention upon the price they were sometimes 
able to forestall any vigorous inquiry into the fairness of their plan. The 
practice of fixing substantial upset prices thus became crystallized in these 
cases where the bonds had a market value and where financing such a bid 
involved no serious problem for the majority. 

If the practice thus fixed were carried over to cases of reorganization of 
real estate or other bond issues where there is no active market for the 
bonds, the consequences would be entirely different. Where the bondhold- 
er is unable to sell his bond, the prospect of a substantial cash distributive 
share from the proceeds of the sale would often dissuade him from assent- 
ing to any plan. The result would be a large increase in the cash require- 
ments to effect a reorganization, with resulting difficulties, in many cases, 

& See 26 Ill. L. Rev. 325 (1931). It is said with increasing frequency that the fixing of an 
upset price is discretionary. Guaranty Trust Co. v. Chicago, M., & St. P. Ry. Co., 15 F. (ad) 
434, 442 (D.C. Ill. 1926); Palmer v. Bankers’ Trust Co., 12 F. (2d) 747 (C.C.A. 8th 1926); 
Bethlehem Steel Co. v. International Combustion Eng. Corp., 66 F. (2d) 409, 411 (C.C.A. 2d 
1933). 

® See, for example, Dewing, Financial Policy of Corporations 1131 (3d rev. ed. 1934); 1 
Quindry, Bonds and Bondholders §§ 316, 319, 340, 341 (1934); Wehle, Railroad Reorganiza- 
tion under Section 77 of the Bankruptcy Act: New Legislation Suggested, 44 Yale L. J. 197, 
212 (1934); Anderson, The Reorganization of Real Estate Bond Issues, 1 John Marshall L. Q. 
70, 80 (1935). 


63 See Weiner, Conflicting Functions of the Upset Price in a Corporate Reorganization, 
27 Col. L. Rev. 132, 145 (1927). 

4 See p. 540 infra. In cases where relatively high upset prices were fixed, the courts could 
usually be induced, after unsuccessful attempts to sell, to reduce the upset price. See Farmers’ 
Loan & Trust Co. v. Oregon Pac. Ry. Co., 28 Ore. 44, 40 Pac. 1089 (1895); Fearon v. Bankers’ 
Trust Co., 238 Fed. 83 (C.C.A. 3d 1916). 
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in raising the necessary funds and burdening the property with prior 
charges. A large proportion of the bond issues going into default in the 
past six years have been issues for which no real market existed. It is for 
this reason that it has become essential to re-examine the problem of fixing 
an upset price or refusing confirmation of a sale at a low price. 

Throughout the development of reorganization law, one group of writ- 
ers has insisted that if all bondholders are permitted to participate in the 
reorganization and if the plan is fair, the court should give them no fur- 
ther protection—should neither fix an upset price nor refuse confirmation 
of a sale on the ground of inadequacy of price.®* The early reorganization 
practice, prior to the development of the strategy referred to above, was 
apparently in accordance with this view. In the reorganization of the 
Mobile & Ohio in the seventies, the court said: 

Looking at the difficulties which beset the subject on every side, we think that if 

we allow the non-subscribing bondholders to participate in the purchase of the property 
. ... we shall have done all that we can do under the circumstances to protect their 
interests. 
In Shaw v. Railroad Co.,” the United States Supreme Court approved a 
decree confirming a sale for $100,000 in a case involving bond issues total- 
ing $8,500,000. The Court overruled objections to the plan and used 
strong language with respect to efforts of a minority to hold up a reorgani- 
zation approved by a majority. In neither of these cases, however, did the 
dissenters raise the question of the small amount of the bid.® 

The view that dissenters are entitled to no protection by way of assur- 
ance of an adequate price has recently been adopted by the Supreme Court 
of Illinois. In Chicago Title & Trust Co. v. Robin,® the question which the 
court discussed in great detail was that of the power of the trial court to 
order the trustee to bid for the benefit of all bondholders in the absence 
of a cash bid equal to the upset price.”? One minority bondholder was 

6 See Joline, The Method and Conduct of the Reorganization of Corporations 83 (1910); 
Spring, Upset Prices in Corporate Reorganization, 32 Harv. L. Rev. 489 (1919); Colin, Why 
Upset Price? An Argument for Reorganization by Decree, 28 Ill. L. Rev. 225 (1933); O’Brien, 


Sales in Bond Issue Foreclosures—and How They May Be Held (paper read before The Legal 
Club of Chicago, February 5, 1934, and privately printed). 


66 Duncan v. Mobile & Ohio Ry. Co., 8 Fed. Cas. 25, Fed. Cas. no. 4139, 3 Woods 597 
(S.D. Ala. 1879). 


67 to0 U.S. 605 (1879). 

6 It is significant of the early practice, furthermore, that, in the case usually cited as mark- 
ing the beginning of the upset price practice, the price fixed was only large enough to cover 
obligations of the receiver, Blair v. St. Louis, H., & K. R. Co., 25 Fed. 232 (C.C. Mo. 1885). 

% 361 Ill. 261, 198 N.E. 4 (1935). 

7 This question is discussed in section V of this article, p. 548 infra. 
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contending, however, that while it was error to order the trustee to bid, 
the fixing of an upset price for the protection of the minority was proper. 
After ruling upon the question of trustee-purchase, the court added: 

What we have said above applies with equal force to the action of the chancellor in 
fixing an upset price below which the property could not be sold. The existence of 
financial panic does not warrant the setting aside of well-known rules of law to meet an 
alleged emergency. Public policy and the interests of debtors require that stability be 
given to judicial sales, and they should not be disturbed unless there has been some 
fraud, mistake or violation of duty by the officer making the sale or by the purchaser, 
none of which is shown here. Mere inadequacy of price, alone, is not cause for setting 
aside a judicial sale.” 

The court thus applied the usual rule as to judicial sales without discussing 
special considerations applicable to the reorganization cases.” 

In the event of a sale at a low price, the minority bondholder has one 
line of argument not available to a creditor in a case not involving reor- 
ganization. He may take the position that in his opinion there should be 
no reorganization, that the property should be sold for the highest price 
which an outsider will pay. He may then rely upon the fact already noted 
that the existence of the combined majority bondholders as most likely 
purchasers tends to discourage participation in the bidding by outsiders, 
that in this sense the majority may be said to have “chilled the bidding,” 
and that, while their combination is in no sense improper, they may rea- 
sonably be required to bid as much as might have been secured had the 
sale not been so “chilled.” This theory has never been developed in the 
cases,?3 but a number of them have suggested a similar standard for 
judging the adequacy of the bid. One of the most recent cases’ involved 
objections by a minority bondholder to confirmation of a sale in a receiver- 
ship proceeding. The bid was $2,000,000 for property on which the first 


™ 361 Ill. 261, 273, 198 N.E. 4, 9 (1935). Herrick and Farthing, JJ., disagreed with this 
ground for reversal and Wilson, J., dissented. The cases cited by the court, Worden v. Ray- 
burn, 313 Ill. 495, 145 N.E. ror (1925), and Skakel v. Cycle Trade Pub. Co., 237 Ill. 482, 
86 N.E. 1058 (1909), did not involve objections of minority creditors. No reference was made 
to Equitable Trust Co. v. Chicago, P., & St. L. Ry. Co., 314 Ill. 96, 145 N.E. 290 (1924), in 
which an upset price had been fixed in a railroad case, apparently without objection. 

™ The Robin case has recently been relied upon in a decision dismissing a minority bond- 
holder’s tort action against the trustee under the mortgage securing a $1,200,000 bond issue 
for permitting the property to be sold for $100,000. Herzog v. Chicago Title & Trust Co., 
Illinois Appellate Court, First District, No. 38,301, April 6, 1936. 

73 Similar reasoning is probably the basis of one writer’s defense of “scrap value” as the 
standard in fixing an upset price. See Tracy, Corporate Foreclosures, Receiverships and Re- 
organizations § 307 (1929). Cf. id., §§ 229, 240. 

7 Warner Bros. Pictures, Inc. v. Lawton-Byrne-Bruner Ins. A. Co., 79 F. (2d) 804 (C.C.A. 
8th 1935). 








536 THE UNIVERSITY OF CHICAGO LAW REVIEW 


mortgage issues totaled almost $6,000,000 and on which there were 
junior mortgages of $1,850,000. In an introductory summary of the law, 
the court said that a bondholder “has a right to the value of his interest in 
the property if he chooses not to participate; .. . .”’5 but the court im- 
mediately explained that the bid was to be declared inadequate “‘if it is 
‘grossly’ lower than the value which should be realized for the property at 
a forced judicial sale.”’”* Similarly, in Thomas v. Central Hanover Bank & 
Trust Co.,"7 the Court of Appeals of the District of Columbia approved the 
confirmation of a foreclosure sale where the trial court had said: “The 
court must determine whether the amount here bid is an adequate price, 
in these times and at a forced sale..... 78 And in Coriell v. Morris 
White, Inc.,79 it was held that dissenting creditors have “the right to share 
immediately in the proceeds of a forced sale of the corporation’s assets.’’* 


78 Id. at 811. At this point the court cited, among other cases, First Nat’] Bank v. Flershem, 
290 U.S. 504 (1934), discussed p. 539 infra. 


% Ibid. On p. 817 similar language was used to answer an argument of the objector that the 
aggregate face value of the securities to be issued under the plan was evidence of the value of 
the property. The court said that for the purposes of justifying the issuance of the new securi- 
ties the value would be the “actual fair value at free sale” as distinguished from the standard 
applicable in considering objections to confirmation of the foreclosure sale. Cf. Northern 
Pacific Ry. v. Boyd, 228 U.S. 482, 507 (1912). 

Hauer v. Appalachian Gas Corp., 19 Del. Ch. 283, 167 Atl. 839 (1933), probably represents a 
similar view. The court granted the committee’s motion for sale at an upset price of $825,000 
although the debentures outstanding totaled $12,600,000. The court expressed a conviction 
that “the assets can never, within any such time as this receivership could be reasonably ex- 
pected to be kept open,” sell for as much as the upset price upon which the objector was in- 
sisting. 

77 75 F. (2d) 227 (1934), cert. den. 294 U.S. 726 (1934). 

7% Td. at 231. 


7954 F. (2d) 255 (C.C.A. 2d 1931), rev’d on other grounds in National Surety Co. v. 
Coriell, 289 U.S. 426 (1932). 


80 54 F. (2d) 260. The trial court had approved a sale to a new corporation for securities. 
Holding that this violated the rights of dissenting creditors, the court nevertheless held that 
it was not necessary to order a resale for cash in the usual manner. The case was remanded to 
the trial court in order that there might be awarded to the dissenters such amounts as a master 
should determine that they would have received had a public sale been held on the usual 
terms. The court added however: “This sum must be paid in cash, or, at the option of each 
of the appellants, the preferred stock and notes offered to them may be valued as of the date 
the reorganization plan became effective and that sum paid in cash to them... . ” (54 F. (2d) 
261). The dissenter is not, of course, entitled to such an alternative in the usual case. That 
it was deemed appropriate here only because of the improper sale first brought about by the 
majority is apparent from the cases cited by the court at this point, Geddes v. Anaconda 
Mining Co., 254 U.S. 590 (1920), and Jones v. Missouri-Edison Elec. Co., 203 Fed. 945 (C.C.A. 
8th 1913). These were both cases of sales of corporate assets brought about improperly by 
majority shareholders. 
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It is not entirely clear, of course, from these quotations that the “forced 
sale value” suggested as a standard is the amount which would probably 
be bid by an outsider were the bidding not “chilled” by the “masterful” 
position of the majority committee. Any other interpretation, however, 
as will appear later in this section, either would be unintelligible or would 
impose an undue burden upon the majority. 

A similar problem arose in an Illinois case** where a corporate charter 
had expired and the period for reinstatement had elapsed. Most of the 
shareholders agreed to a proposal to have the assets transferred to a new 
corporation the shares of which should be issued to the shareholders of the 
old corporation pro rata. The non-assenting shareholders sued to set aside 
the sale, objecting to the price bid by the majority group.** The court 
refused relief, saying: 

The appellants had no right to require the other stockholders to take the property 
at a valuation fixed by them or by the court and to give them cash for their stock based 


on such valuation, and there was nothing in the bill from which the court could say 
that any outsider would give more than the price obtained.*s 


Were it not for the last clause of this sentence, the decision would seem 
clearly an application of the rule recently applied by the same court in the 
Robin case,*4 that no relief whatever should be given with respect to ade- 
quacy of price. The last clause, however, makes possible the inference 


that relief might be given if it were shown that the bid was less than would 
have been secured at a sale unaffected by the bidding power of the major- 
ity. 

Under the cases thus far discussed the objector who refuses to partici- 
pate in a fair plan is given either no assurance as to the amount of his 
share of the proceeds of the sale or at the most the assurance that the 
majority must pay the “forced sale value.’’*s In many cases it will make 


8: Nowak v. National Car Coupler Co., 260 Ill. 260, 103 N.E. 222 (1913). 


& The problem there presented seems entirely parallel to that involved in a sale brought 
about by foreclosure or receivership proceedings. In each case the sale resulted from circum- 
stances beyond the control of the majority and necessitated cooperation to avoid sacrifice. 
The situation is perhaps different in the case of a sale brought about by vote of the majority 
shareholders, where it has been suggested that if the majority purchase, the court should re- 
quire a bid equal to the fair value of the property. Warren, Voluntary Transfers of Corporate 
Undertakings, 30 Harv. L. Rev. 355, 361 (1917). 

As to sales in partition proceedings, see Kemp v. Waters, 165 Md. 521, 170 Atl. 178 (1934); 
New Orleans v. Howard, 160 Fed. 393 (C.C.A. 5th 1908); Matter of Bost, 3 Jones Eq. (N.C.) 
482 (1857); 47 Harv. L. Rev. 1442 (1934). 

83 260 Ill. 260, 266, 103 N.E. 222, 224 (1913). 84 Note 69 supra. 

8s The term “forced sale value” is, of course, used to denote the price which an outsider 
might be expected to bid were the majority not in the bidding. 
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little practical difference which of the two is adopted. Under the second, 
an objector who holds to his refusal to participate in the plan may receive 
a cash distribution somewhat larger than would be the case if the majority 
were entirely free to name their price. But even under the second view 
the distribution will not be large enough to induce large numbers of bond- 
holders to withhold assent to the plan; nor will the cash requirements of 
the reorganization be increased to a degree likely to raise serious diff- 
culties of financing. The first rule has the advantage of eliminating the 
necessity of determining the “forced sale value.’”’ Especially in depression 
times, and in the case of business properties, this would be highly con- 
jectural and the cost of appraisals and of protracted hearings on this issue 
may well be considered an unwarranted burden. If a court declines to 
undertake the task of fixing “forced sale value,” the minority bondholder 
who refuses to participate in a fair plan has little cause for complaint. 

The position is sometimes taken, however, that minority bondholders 
are entitled to more protection than that afforded by either of the views 
which have been considered—that an upset price should be fixed at a 
figure higher than the “forced sale value.” It has already been pointed 
out that general application of a rule requiring a bid of “fair value’’® 
would make reorganization impossible, that if dissenters were thus as- 
sured a distribution in cash equivalent to the “fair value” of the securities 
issued to the majority, bondholders would have every reason to hold out 
and it would become impossible in many cases to secure sufficient assents 
to a plan to make it financially feasible. This is particularly true in cases 
where there is no active market for the securities. Of course such a rule 
could be applied in isolated cases where a large majority of assents had 
already been secured, but, as already suggested, if the rule were generally 
applied, if it became known that a dissenter could count on such generous 
treatment, the ranks of dissenters in future cases would be swelled so 
greatly as to result inevitably in stalemate. 

These considerations have been recognized by the more fair-minded 
champions of the dissenters and the suggestion has thus been made that 
the upset price should be set as close to the fair value of the property as 
will permit the reorganization to succeed ;*’ that the dissenters should thus 
receive as large a cash distribution as can possibly be given them in the 


% The writer has no illusions as to the possibility of a simple definition of “fair value.” 
The familiar “willing buyer—willing seller” notion is adequate for the purposes of this dis- 
cussion. 


$7 See Weiner, Conflicting Functions of the Upset Price in Corporate Reorganization, 27 
Col. L. Rev. 132, 141 (1927). 
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particular case. Such a rule would of course place upon the majority the 
burden of financing such distributions, if necessary, by encumbering the 
property with heavy prior charges. It has never been made clear why this 
burden should be placed upon the majority for the benefit of bondholders 
who refuse to participate in a fair plan.* 

When this position is urged by sincere champions of the dissenter, it is 
usually apparent that they are influenced by skepticism as to reorganiza- 
tion plans, as to the motives of committees, as to the power of courts to 
give effective protection to the minority by way of scrutiny of the plan. 
One may concede some basis for these doubts without conceding the 
soundness of the position as to upset prices. We have already seen that 
full protection cannot be given without assuming jurisdiction over the 
plan. No hesitancy of the courts to assume this jurisdiction, no appreci- 
ation of the difficulties which it involves, justifies placing on majorities in 
all cases the heavy burden of a maximum price rule. 

This general fear of reorganization abuses apparently underlies the 
opinion of Mr. Justice Brandeis in First National Bank v. Flershem.*® In 
this case the upset price doctrine was pushed further than in any other 
reported decision. On its facts the case is probably consistent with the 
“forced sale value” rule. The price bid was only slightly higher than the 
cash and other liquid assets transferred. The amount would seem to have 
been clearly less than the “forced sale value,” however that phrase be un- 
derstood.** But the opinion suggests no such standard. The case was re- 
manded with instructions for an appraisal of the properties. Two passages 
in the opinion suggest the rule that the properties should be appraised at 
the highest figure which the majority can pay: 

Moreover, the existence of the Plan of Reorganization, assented to by a vast major- 
ity of the security holders, gave assurance of at least one bidder for the entire property 


§§ As already indicated, it must be kept in mind that the dissenters are not alone in their 
desire for cash. Majority bondholders would in most cases be only too happy to take the fair 
value of their interest rather than new securities. 


89 290 U.S. 504 (1934). While at the bar, Brandeis had shown his awareness of these 
dangers. See his book, Other People’s Money (1914). “And, adding the duties of undertaker 
to those of midwife, the investment bankers became, in times of corporate disaster, members 
of security-holders’ ‘Protective Committees’; then they participated as ‘Reorganization Man- 
agers’ in the reincarnation of the unsuccessful corporations and ultimately became directors.” 
Id. at to. 


% In the opinion in the Court of Appeals, however, it was said: “On the uncontradicted 
evidence, which was all he had to go on, the learned judge set an upset price for all assets of 
the corporation at $2,500,000, or $200,000 more than the highest figure the witnesses had given 
of what might be expected in liquidation.” The case of the objectors apparently had not been 
well presented on this point. 
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who had confidence that the business . . . . possessed a value greater than its liquidat- 
ing value; and would, if necessary to effectuate the Plan, bid for the assets in cash more 
than the estimated liquidating value.* 


. ..» In valuing the assets the appraisers should also bear in mind that, even if part 

of the properties should have been sold as scrap, the Reorganization Committee was a 
willing purchaser for the rest.# 
These quotations, of course, do not evidence a clear espousal of the maxi- 
mum upset price theory, but they are difficult to interpret in any other 
manner.*? The Court has, however, recently declined to review the de- 
cision of the Court of Appeals of the District of Columbia in the Thomas 
case” in which the standard of “forced sale value” had avowedly been ap- 
plied. This may be of some significance in view of the fact that the prin- 
cipal ground relied upon in the petition for a writ of certiorari®’ was the 
alleged disregard by the courts below of the decision in the Flershem 
case. 

Little is to be gained from an elaborate analysis of the cases in which 
upset prices have been fixed or the adequacy of the bid tested on confirma- 
tion. As already indicated, in most of the cases the majorities have been 
willing to bid a substantial price so long as it would not give the dissenters 
more than the market value of their bonds. In some cases the courts have 
referred to these market values and have apparently acquiesced in the 
position of the committees that no higher upset price could be fixed,” al- 
though in the Flershem case this aim of the reorganization committee was 
referred to with evident disapproval.*” 

In most of the cases the courts have referred to evidence of earnings, 
cost, or other items and have approved bids of relatively small amounts 

* 290 U.S. 504, 524 (1934). 

% 290 U.S. 504, 528 (1934). For a prior case emphasizing the need of a “trustworthy ap- 
praisal,” see National Surety Co. v. Coriell, 289 U.S. 426 (1932). 

93 There seems no intelligible middle position between the “maximum price” and the 
“forced sale value” theories. In 34 Col. L. Rev. 706, 721 (1934), the writer argues: “It seems 
difficult to understand why the courts seek a sale value in a situation where a sale is neither 
contemplated nor possible. A more rational procedure would be to set the upset price with all 
of its functions kept clearly in mind, with an eye to reorganization, rather than to value. Of 
course the price must be within limits: the upper boundary must be the largest amount the 
committee can pay; the lower would seem to be the point at which competitive bidding would 
begin.” The writer is content to leave the matter there, without any attempt to indicate what 
action a court should take between these limits. 

94 Note 77 supra. 9% Petition, p. 20. 

% Warner Bros. Pictures, Inc. v. Lawton-Byrne-Bruner Ins. A. Co., 79 F. (2d) 804 (C.C.A. 
8th 1935); Guaranty Trust Co. v. Chicago, M., & St. P. Ry. Co., 15 F. (2d) 434 (D.C. Ill. 
1926). 


97 290 U.S. 504, 524, note 15 (1934). 
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without any articulation of the standard being applied.** In most cases 
the “forced sale” rule might explain the results; in many the amounts 
fixed were agreed to by the committees. Often bids have been approved as 
not “grossly inadequate” or “shocking.”’®® In confirming sales at compar- 
atively low prices, the courts sometimes emphasize that because of his 
unwillingness to join in a fair reorganization the objector deserves little 
sympathy.’”° 

It has sometimes been suggested that the minority bondholder has an 
added argument in states like Illinois where the owner of the equity in the 
mortgaged property has a statutory right to redeem the property from the 
foreclosure sale by paying the amount bid at the sale.** Faced with this 
statute, without some arrangement with the equity owner, the committee 
would be unable safely to bid an amount substantially below the probable 
maximum value of the property during the redemption period. And in 
many cases the committee finds itself unable to finance a bid sufficiently 
high to insure against redemption. In this situation, to avoid a stalemate, 
it becomes necessary for the committee to cause the acquisition of the 
equity for the benefit of the majority bondholders. With the equity thus 
controlled, the committee may bid less than the value of the property and 
effect a so-called “quick redemption” immediately after the sale, thus 
cutting off further redemption rights. 

Counsel for minority bondholders have sometimes argued that the low 


bid thus results from a “conspiracy” between the majority and the equity 
owner directed against dissenters and that confirmation of the sale should 
therefore be withheld.’” It is true, of course, that the equity is acquired 


%* Central Trust Co. v. Washington County Ry. Co., 124 Fed. 813 (C.C. Me. 1903); 
Equitable Trust Co. of N.Y. v. Western Pac. Ry. Co., 233 Fed. 335 (D.C. Cal. 1916); Fearon 
v. Bankers’ Trust Co., 238 Fed. 83 (C.C.A. 3d 1916); Simon v. New Orleans, T., & M. R. 
Co., 242 Fed. 62 (C.C.A. sth 1917); Palmer v. Bankers’ Trust Co., 12 F. (2d) 747 (C.C.A. 
8th 1926); Guaranty Trust Co. v. Chicago, M., & St. P. Ry. Co., 15 F. (2d) 434 (D.C. Ill. 
1926); Sebree v. Cassville & W. Ry. Co., 212 S.W. 11 (Mo. 1919). 

%° Bovay v. Townsend, 78 F. (2d) 343 (C.C.A. 8th 1935); Provident Life & Trust Co. of 
Phila. v. Camden & T. Ry. Co., 177 Fed. 854 (C.C.A. 3d 1910); Rospigliosi v. New Orleans, 
M., & C. R. Co., 237 Fed. 341 (C.C.A. sth 1916); Farmers’ Loan & Trust Co. v. Oregon Pac. 
Ry. Co., 28 Ore. 44, 40 Pac. 1089 (1895). Cf. Starkweather v. Jenner, 216 U.S. 524 (1910). 

1 See, for example, Central Trust & Savings Co. v. Chester County Elec. Co., 9 Del. Ch. 
123, 126, 77 Atl. 771, 772 (1910). 

tot Tl]. State Bar Stats. 1935, c. 77, § 18. 


12 A different argument is made in this connection in Carey and Brabner-Smith, Studies in 
Realty Mortgage Foreclosures: V. Reorganizations, 28 Ill. L. Rev. 1, 15 (1933). It is there 
said: “The purchase of the title assures redemption if the committee is outbid, and, in 
practical effect, prevents a bid, since no bondholder could afford to borrow money at a 
premium to bid for property under such conditions, when those representing the depositing 
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principally because of the difficulty resulting from the fact that the com- 
mittee does not represent all bondholders. In the event that all bond- 
holders are acting together, or in the case of a mortgage securing a single 
note, the bidder can protect against redemption by bidding an amount 
representing a generous estimate of the full value of the property dur- 
ing the redemption period But we have already seen that any statu- 
tory or common law rule which would force a reorganization committee to 
make such a bid would in the long run make the reorganization process 
impossible, and that apart from statute a minority bondholder has no 
standing to insist that such a bid be made. The question under the Illinois 
statute thus becomes the following: Is the policy underlying the redemp- 
tion statute violated by the arrangement between the equity owner and 
the majority bondholders? 

The purposes of the redemption statute are to protect the debtor 
against an unjustly large deficiency judgment and to permit the satisfac- 
tion of as much of his indebtedness as possible out of the property.*®? Both 
of these purposes are effected to the extent that the mortgagee is forced 
or encouraged to bid the full value of the property. They are likewise 
effected in many cases, however, if the majority bondholders make the 
usual settlement with holders of redemption rights involving waiver of 
a deficiency judgment so far as the majority are concerned and a payment 
to the equity owner and junior lienors either in cash or securities. In this 
situation, while the arrangement is made solely with a view to making a 
bid below the value of the property, such a course is neither unjust to the 
minority bondholder’’ nor violative of the policy of the statutes.'*s 


bondholders would redeem from him immediately.” The writers apparently infer that this is 
such chilling of the bidding as to warrant refusal to confirm a sale at less than the fair value of 
the property. This chilling, however, is the inevitable result of the statutory redemption sys- 
tem and furnishes one of the strongest arguments against that system. Outstanding redemp- 
tion rights are always a factor preventing competitive bidding at foreclosure sales. While 
redemption is more certain to occur when the committee has acquired the equity, this factor is 
of little significance since even less certain redemption effectively discourages cash bidders. 
The assumption underlying the Illinois statutes is that protection of the debtor and junior 
creditors is best served by attempting to force the mortgagee to bid up to the value of the 
property even if the statutes enacted to this end have the effect of discouraging other bidders. 

*°3 See Becker and Harbert, Redemptions from Judicial Sales under the Laws of Illinois, 
Chicago-Kent Rev., May, 1929; Durfee and Doddridge, Redemption from Foreclosure Sale— 
The Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839 (1925). 

14 Tf it should be determined that, apart from any statute, the dissenter may object to 
a sale at less than the “forced sale value,” this objection would be unaffected by the statute. 

ts If the equity, however, is in the hands of a person not liable on the bonds, the acquisi- 
tion of the equity by the committee will often not involve a waiver of a deficiency judgment, 
and a “quick redemption” may cut off the redemption right of the obligor as a defendant in the 
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But whatever view a court may take as to the rights of minority bond- 
holders with respect to the amount of the bid, one thing should be clari- 
fied: the position of the trustee under the mortgage securing the bonds. 
If the mortgaged property were to be sold to outsiders, one would, of 
course, expect the trustee’s duty to include reasonable efforts to see that 
the property bring as much as possible at the sale. Statements have some- 
times been made suggesting that the trustee has a similar function in 
reorganization cases.'® While it is true, of course, that it is not the func- 
tion of the trustee actively to aid the majority where their interests con- 
flict with those of the minority, it should be equally clear that it cannot 
be the duty of the trustee to take a position in support of the minority as 
against the majority. The trustee should have no duty to ask for a high 
upset price or to raise the issue of inadequacy of price on confirmation.'*” 
Thus the Illinois Supreme Court recently said: 


.... its duty as trustee was simply to sell the property to satisfy the debt... .. It 
was for the creditors, and not the trustee, to see that the property was not sacrificed.** 


The position of the trustee has never been fairly and realistically ana- 
lyzed.*°? In many cases trustees have permitted themselves to be used as a 
shield by the majority. Instead of taking the position suggested above, 
that on all issues where the majority and the minority have diverse inter- 
ests they should represent themselves, trustees have often objected to in- 
tervention by minority bondholders on the ground that the interests of all 
bondholders were being adequately protected by the trustee."*° Of course, 


foreclosure suit. While the law is as yet undeveloped on the point, it is possible that the 
obligor might thus have a sound objection to the settlement between the majority and the 
owner of the equity. If so, a court might require crediting of the full value of the property upon 
the debt. This is a problem related to that discussed in section IV of this paper, the problem of 
working out proper protection against unjust deficiency judgments without unduly hampering 
majority committees in their relations to the minority. However this problem may be solved, 
it would seem clear that the minority bondholder has no standing to complain of the effect 
upon the obligor of the acquisition of the equity by the committee. 


1% See, for example, White v. Macqueen, 360 Ill. 236, 248, 195 N.E. 832, 837 (1935). 

7 It might, of course, be contended that when the majority determine to purchase the 
property they are no longer to be considered as bondholders and that the sole duty of the 
trustee is to the minority. Such an argument fails to take proper account of the fact already 
referred to, that the majority become purchasers only as a means of salvaging their investment. 

108 Chicago T. & T. Co. v. Robin, 361 Ill. 261, 267, 271, 198 N.E. 4, 7, 8 (1935). 

709 On the general subject, see Posner, Liability of the Trustee under the Corporate In- 
denture, 42 Harv. L. Rev. 198 (1928). 

"° For a bitter indictment of the action of the trustee in the St. Paul Railway case, see 
Lowenthal, The Investor Pays, c. 29 (1933). See also Moore and Levi, Federal Intervention: 
I. The Right to Intervene and Reorganization, 45 Yale L. J. 565, 602-4 (1936). 
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if it were settled that objections to the plan or the price are premature if 
raised before sale, opposition to such interventions would frequently be 
justified.“ But as already noted,"* the procedure is unsettled and ma- 
jority committees have consistently attempted to postpone such questions 
as long as possible in order that the courts might be the more loath to 
cause further delays by upsetting the plan at the last moment. In this 
strategy trustees have too often been tools of the committees. 

On questions as to the merits of the plan, where the interests of all 
bondholders are not divergent, the trustee might well perform a more ac- 
tive function, either supplementing, or conceivably replacing, the tradi- 
tional protective committee. The recent assertion by the Circuit Court 
of Appeals for the Second Circuit that “‘A trustee of a mortgage may not 
attack a plan of reorganization as inequitable’ would seem unfortunate, 
and, while it is based upon present practice, there is no judicial authority 
for the statement. 


IV. CONTROL OF THE DEFICIENCY JUDGMENT 


Thus far we have considered the sale price solely in connection with its 
effect upon the dissenting bondholder’s cash distributive share. Under the 
usual procedure, however, another important function of the price is in 
determining the amount of the deficiency judgment. Although a nominal 
bid may be not unjust from the standpoint of a bondholder who refuses to 


assent to a fair reorganization plan, a deficiency judgment for the remain- 
der of the debt may be unjust to other parties."* In the case of bonds is- 
sued or guaranteed by an individual, this involves a real problem."® In 
the case of a corporate obligor, the original corporation will usually not 
survive the reorganization except as an empty shell and thus a high de- 
ficienty judgment will not be of serious concern. The amount of the de- 


™ The minority, however, might well be entitled to be heard on the question of fixing the 
date of sale. 


™ P. 531 supra. 


"3 In re Allied Owners’ Corp., 74 F. (2d) 201, 203 (C.C.A. 2d 1934). As to a duty on the 
part of the trustee to bid, see section V, p. 547 infra. 


™4 See Weiner, Conflicting Functions of the Upset Price in a Corporate Reorganization, 
27 Col. L. Rev. 132, 146-51 (1927). 


™S In a state having a statute creating redemption rights like those existing in Illinois, the 
problem is not so acute where the obligor is also the owner of the equity. In this situation, as 
already discussed (pp. 541, 542 supra), the obligor has a strategic position by which he is able 
to secure ample protection by bargaining with the majority committee. But where there are 
obligors not controlling the equity, the problem considered in the text in this section is the 
same regardless of the existence of statutes creating redemption rights. 
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ficiency, however, will have some bearing upon the extent to which the 
bondholders may share with unsecured creditors in any unmortgaged 
assets. In both of these situations there are persuasive grounds for sug- 
gesting that a nominal bid should not control the amount of the deficiency 
judgment. 

Relief against deficiency judgments, particularly in cases of farm and 
home mortgages, has been one of the most striking legal developments of 
the depression years."* In “normal” times a deficiency judgment based 
upon the price bid at an open (though forced) sale has not been thought 
unjust. A mortgagor has been left to protect himself, if possible, by find- 
ing bidders to compete with the mortgagee."’ The recent paralysis in the 
market for real estate and business properties, however, has caused a 
number of courts and legislatures to declare that the basis for the usual 
rule no longer exists and that property bid in by a mortgagee on fore- 
closure should be credited on the debt at some figure other than the per- 
haps arbitrary sum bid at the sale. 

The extent of the relief to be given under the recent decisions and 
statutes is by no means clear."* There has been considerable reaction 
from the extremes of debtor sympathy illustrated by some of the decisions 
of 1932 and 1933." The leading case is the Wisconsin decision in Suring 
State Bank v. Giese.” This case suggests that a bid equal to the “value” 


116 See 84 U. of Pa. L. Rev. 223 (1935); 47 Harv. L. Rev. 299 (1933); 42 Yale L. J. 1236 
(1933); Perlman, Mortgage Deficiency Judgments during an Economic Depression, 20 Va. L. 
Rev. 771 (1934); Eaton, Deficiency Judgments and Decrees, 20 Va. L. Rev. 743 (1934); 85 
A.L.R. 1480 (1933); 89 id. 1087 (1934); 90 4d. 1330 (1934); 94 id. 1352 (1935); 96 id. 853 (1935); 
97 id. 1123 (1935). 


"7 In England the problem has not become acute since there the mortgagee has only the 
option of strict foreclosure (involving a waiver of the deficiency) or foreclosure by sale to an 
outsider. See Turner, An English View of Mortgage Deficiency Judgments, 21 Va. L. Rev. 
6or (1935). 


«8 Tn some jurisdictions all such relief has been denied. Kenly v. Huntingdon Bldg. Ass’n 
Inc., 166 Md. 182, 170 Atl. 526 (1934); Langever v. Miller, 124 Tex. 80, 76 S.W. (2d) 1025 
(1934) (statute held unconstitutional). 


«9 In Emigrant Industrial Sav. Bank v. Van Bokkelen, 269 N.Y. 110, 199 N.E. 23 (1935), 
the court held open the entire question, expressing disapproval of Monaghan v. May, 242 
App. Div. 64, 273 N.Y. S. 475 (1934). 


™ 210 Wis. 489, 246 N.W. 556 (1933). See also Federal Title & Mtg. Guar. Co. v. Lowen- 
stein, 113 N. J. Eq. 200, 166 Atl. 538 (1933). 

In Levy v. Broadway Carmen Bldg. Corp., 278 Ill. App. 293 (1934), the court upheld the 
chancellor’s refusal to accept a bid of $50,000 where the total debt was $70,250 and the court 
found a “market value” of $77,400 (based upon reproduction cost of the building and appraised 
value of the land) and a “fair and reasonable market leasing value or economic value” of 
$80,000. 
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should be insisted upon, and much is said as to “value in the sense of use- 
fulness.” The court even added the following: 

.... Furthermore, this real estate, which is suffering from the consequences of a 
period of readjustment through which we are passing, has potential or future value 
which may legitimately be taken into account.” 

Apparently, at least one trial judge took this language at its face value 
and refused to confirm a sale to a mortgagee even though the deficiency 
judgment was waived, being of the opinion that the “value” exceeded the 
amount of the debt. The Supreme Court, however, reversed the decree, 
saying that the Suring State Bank case contained nothing to justify the 
trial court’s assumption that it could consider the “ ‘market value’ as that 
expression is ordinarily used . . . . , much less the value that the premises 
may have had at some remote time or may have in the future if the prices 
obtainable for farm products prevalent during such past remote period 
shall again prevail.” And in the latest case the court said: 

.... The power of a court of equity [to force a mortgagee to forego his right to a 
deficiency judgment] is limited to securing justice in a particular case and to preventing 
an inequitable, unconscionable, and shocking result The fact that the bid made 
was $10 less per front foot than the amount found by the court to be present value is 
not a circumstance which shocks the conscience of the chancellor. It indicates rather 
a disagreement as to present value.” 

We are not concerned in this paper with the extent of the relief to which 
debtors are entitled,‘ but rather with the effect of granting such relief 
in cases of bond issue foreclosures. If justice to the debtor is thought to 
require the crediting upon the debt of the “full value” of the property and 
if this should be done by fixing an upset price or hy refusing confirmation 
of any lower bid, in reorganization cases the consequences would be seri- 
ous. As already noted, if non-depositors could count on a cash distribu- 
tion based upon such a bid, it would become increasingly difficult to secure 
majorities large enough to effect reorganization. We have seen that dis- 
senters are not entitled to such treatment in their own right and it is 
equally important to see that they do not receive it as a by-product of re- 
lief of the debtor against a deficiency. 

It is both necessary and possible that the problem of the dissenters’ 
cash distribution and that of debtor relief be kept entirely separate. This 


™t 210 Wis. 489, 491, 246 N.W. 556, 557 (1933). 

2 Kremer v. Rule, 216 Wis. 331, 336, 257 N.W. 166, 169 (1934). 

"3 Weimer v. Uthus, 217 Wis. 56, 57-9, 258 N.W. 358-9 (1935). 

4 It is possible that no intelligible standard can be worked out for such relief. See Wis. L. 


1935, C. 310, § 281.206, requiring a showing that the bid was “unreasonably and unfairly in- 
adequate.” 
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may be done by (a) confirming the sale if the requirements developed in 
the preceding sections of this article are satisfied and (b) entering a de- 
ficiency judgment only for the difference between the debt and the “value” 
of the property taken at whatever standard is dictated by the court’s view 
as to proper debtor relief.5 This will mean, of course, that a dissenting 
bondholder’s cash distribution and his share of the deficiency may not to- 
gether equal the amount of the debt due him. But this result would not 
seem unjust, especially for a court holding that a bondholder is entitled 
to no protection with respect to the price if he refuses to participate in a 
fair plan. 

But if dissenters are thought deserving of further protection, other solu- 
tions of the deficiency problem are possible.* The important thing, as 
already stated, is that no solution of this problem be cast in a form which 
involves forcing a bid by the committee of an amount higher than that re- 
quired by the considerations outlined in section III of this article.’ Al- 
most no authority has been found upon this question. In two reorganiza- 
tion cases, guarantors were denied relief against deficiency judgments,’* 


™s Cf. Suring State Bank v. Giese, 210 Wis. 489, 246 N.W. 556 (1933); Federal Title & Mtg. 
Guar. Co. v. Lowenstein, 113 N.J. Eq. 200, 166 Atl. 538 (1933). These cases did not involve 
bond issues. In two recent cases, however, mortgagees have secured a reversal of decrees con- 
firming the sale and yet denying a full deficiency judgment. Big Bay Realty Co. v. Rosenberg, 
259 N.W. 735 (Wis. 1935); Buel v. Austin, 263 N.VW/. 82 (Wis. 1935). In practice the difficulty 
raised by these decisions is avoided by giving the mortgagee-purchaser the option to stipulate 
for a reduction of the deficiency or to have confirmation refused. 

In a bond case it may appear anomalous to give the committee-purchaser a similar option, 
since the minority also are interested in the deficiency. If this difficulty is thought to be 
serious, the solution suggested in note 126 is available. 


26 One solution is based upon the fact that the dissenter’s position is that of a creditor 
willing to have the property sold for whatever cash price an outsider will pay. There are indi- 
cations that if a mortgagee is willing to let an outsider purchase at his foreclosure sale the sale 
price will more likely be accepted as the value for purposes of computing the amount of the 
deficiency judgment. See Lurie v. Hockenjos Co., 113 N.J. Eq. 504, 167 Atl. 766 (1933), aff’d 
115 N.J. Eq. 304, 170 Atl. 593 (1934). If this is so, the non-depositing bondholder might be 
able to insist on a deficiency judgment for his benefit computed by crediting upon the debt the 
forced sale value under current conditions. Then, if the court adopted the same standard in 
fixing the price which the majority must bid (p. 535 supra), the total received by the dissenter 
in cash and deficiency judgment will equal the amount of his claim. And if not, it will be 
because the court follows the view developed at the beginning of section III (p. 534). As be- 
tween the obligor and the purchasing majority, however, it may be deemed just to prescribe 
a smaller deficiency judgment. 

"7 P. 532 supra. 

18 In re Howell, 215 Fed. 1 (C.C.A. 2d 1914), cert. den. 235 U.S. 702 (1914); Equitable 
Trust Co. v. Western Pac. Ry. Co., 244 Fed. 485 (D.C. N.Y. 1917), aff’d 250 Fed. 327 (C.C.A. 
2d 1918), cert. den. 246 U.S. 672 (1918). Cf. Ivanhoe Bldg. & Loan Ass’n v. Orr, 295 U.S. 243 
935). 

The only cases reaching a contrary result are based upon questionable reasoning. In Cen- 
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but neither of these cases involved sales in a period of serious depression 
and in neither was it clear that the bid was less than the “forced sale 
value” of the property. In “normal” times a deficiency on the basis of 
such a bid will perhaps not be considered unjust. It is surprising that the 
problem has apparently not been raised in reported decisions in the last 
decade. 

V. TRUSTEE-PURCHASE 


The third principal device by which it has been suggested that minor- 
ity bondholders might be protected is through purchase of the mortgaged 
property at the foreclosure sale by the trustee under the trust mortgage, 
for the benefit of all bondholders.”® Before discussing the circumstances 
under which use may be made of this device, several important aspects of 
the problem should be considered. In the first place, since the trustee 
purchases for the benefit of all bondholders, the purchase involves no cash 
distribution to any bondholder. The trustee need pay in cash only such 
portion of his bid as represents prior charges, such as expenses of the sale, 
and may pay the balance by having the amount thereof credited upon all 
of the bonds pro rata. This consequence of trustee-purchase has made the 
device attractive to reorganizers embarrassed by the problem of providing 
cash for the dissenters. Probably for this reason affirmative provisions 
authorizing trustee-purchase are found even in some of the early trust 
mortgages."*° The validity of such provisions has been sustained over the 
objection of minority bondholders insisting upon the usual type of sale 
involving a cash distribution for the dissenters.*™* 


tral Trust Co. v. Cincinnati, T., & M. Ry. Co., 58 Fed. 500 (C.C. Ohio 1892), Judge Taft 
resorted to a very dubious interpretation of the reorganization agreement as “implying” a 
waiver of any right to a deficiency. In Mechanics’ & Metals’ Nat’! Bank v. Howell, 207 Fed. 
973 (D.C. Conn. 1913), rev’d in In re Howell, 215 Fed. 1 (C.C.A. 2d 1914), Judge Mayer held 
the majority precluded by the valuation of the property for the purpose of issuing the new 
securities. In neither of these opinions was the problem of the dissenters’ rights in the defi- 
ciency given special consideration. 

™9 For convenience this device is frequently referred to in this paper as “‘trustee-purchase.”” 
It should, of course, be distinguished from a purchase by the trustee for the majority group 
alone where no effort is made to force all bondholders to participate in the purchase. Whether 
such action on the part of the trustee is proper is beyond the scope of this article. 

13° See Sage v. Central Railroad Co., 99 U.S. 334 (1878). 

Many recent mortgages have included elaborate provisions not only for purchase by the 
trustee but also for formulation of a reorganization plan, transfer of the property by the trus- 
tee to a corporation organized pursuant to the plan, and distribution of the new securities to 
be issued therefor. See 2 Bogert, Trusts and Trustees § 247 (1935), where the use of such pro- 
visions is recommended. 

*# Kitchen Bros. Hotel Co. v. Omaha Safe Deposit Co., 126 Neb. 744, 254 N.W. 507 (1934)- 

In a number of cases courts have construed as providing for trustee-purchase provisions 
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Some courts, even in the absence of any such provisions in the trust 
mortgage, have found sufficient basis for authorizing trustee-purchase in 
the general power of courts of equity to authorize a departure from provi- 
sions of trust instruments." In other jurisdictions, however, the opposite 
view has prevailed and objecting bondholders have been held entitled to 
a sale for cash."33 The position of the objecting bondholder is strongest if 
he is arguing that postponing liquidation will only increase the loss, that 
immediate sale even at a sacrifice is the most desirable course—although 
there are frequently grounds for questioning the sincerity of the objecting 
bondholder. The question thus raised would seem the same as that in- 
volved in the famous Rock Island case,"4 where the court attempted by 
decree to force creditors to take new securities in satisfaction of their 
claims. While the Supreme Court has not spoken directly on the question, 
the existence of this power has not generally been conceded. A similar re- 
sult has been reached in some cases under state statutes where an answer 


which were probably not so intended. Smith v. Mass. Mutual Life Ins. Co., 116 Fla. 390, 156 
So. 498 (1934); First Nat’l Bank v. Neil, 137 Kan. 436, 20 P. (2d) 528 (1933). See also Straus 
v. Chicago Title & Trust Co., 273 Ill. App. 63, 68 (1933), and Chicago Title & Trust Co. v. 
Robin, 361 Ill. 261, 267, 198 N.E. 4, 7 (1935). 


132 Hoffman v. First Bond & Mtg. Co., 116 Conn. 320, 164 Atl. 656 (1933); Nay Aug Lumber 
Co. v. Scranton Trust Co., 240 Pa. 500, 87 Atl. 843 (1913). See also Silver v. Wickfield Farms, 
Inc., 209 Iowa 856, 227 N.W. 97 (1929); cf. Sanxey v. The Iowa City Glass Co., 63 Iowa 707 
(1883). 

For a striking instance of the exercise of power to authorize departure from provisions of a 
trust mortgage, see New Jersey Nat’l Bank & Trust Co. v. Lincoln Mtg. & Title Guar. Co., 
105 N.J. Eq. 557, 148 Atl. 713 (1930). See also 3 Bogert, Trusts and Trustees § 561 (1935). 


33 Cosmopolitan Hotel, Inc. v. Colorado Nat’l Bank, 96 Colo. 62, 40 P. (2d) 245 (1934); 
Chicago Title & Trust Co. v. Robin, 361 Ill. 261, 198 N.E. 4 (1935); Detroit Trust Co. v. 
Stormfeltz-Loveley Co., 257 Mich. 655, 242 N. W. 227 (1932); Bradley v. Tyson, 33 Mich. 337 
(1876); Equitable Trust Co. v. U.S. Oil & Refining Co., 35 F. (2d) 508 (D.C. Wyo. 1928); 
Werner, Harris & Buck v. Equitable Trust Co., 35 F. (2d) 513 (C.C.A. roth 1929). See also 
Ketcham v. Duncan, 96 U.S. 659 (1877); Beckman v. Emery Thompson Machinery Supply 
Co., 9 Ohio App. 275 (1918). Cf. Wheeler Kelly Hagny Trust Co. v. Heskett, 141 Kan. 186, 
40 P. (2d) 440 (1935). 

In this connection it is somewhat surprising to find it argued that while a state statute deny- 
ing this right to the dissenter may be unconstitutional under the impairment of contracts clause 
(as held in the Detroit Trust Co. case, supra) the powers of the chancellor are subject to no 
similar limitations. See Carey, Brabner-Smith and Sullivan, Studies in Realty Mortgage 
Foreclosures: IV. Reorganization, 27 Ill. L. Rev. 849, 855-6 (1933). 


134 Phipps v. Chicago, R.I., & P. Ry. Co., 284 Fed. 945 (C.C.A. 8th 1922), cert. granted, 
261 U.S. 611 (1923), dismissed, per stipulation, 262 U.S. 762 (1923). See Rosenberg, Re- 
organization—The Next Step, 22 Col. L. Rev. 14 (1922); Swaine, Reorganization—The Next 
Step: A Reply to Mr. James N. Rosenberg, 22 Col. L. Rev. 121 (1922); Rosenberg, Phipps v. 
Chicago, Rock Island and Pacific Ry. Co., 24 Col. L. Rev. 266 (1924). Swaine, Reorganization 
of Corporations, Certain Developments of the Last Decade, 27 Col. L. Rev. 901, 924 (1927). 
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to the impairment of contracts argument has been found in the police 
power,"5 but in general it has been assumed that so radical a change in the 
remedies of a creditor requires an exercise of the bankruptcy power as in 
the provisions of Section 77B. 

The weight of these objections by bondholders insisting upon a sale for 
cash can properly be determined only in the light of advantages which 
trustee-purchase might have over the traditional reorganization pro- 
cedure. But at the threshold of any inquiry as to these advantages, there 
arises the question of what the trustee is to do with the property pur- 
chased: Is he, under court order, to carry out a reorganization, that is, to 
transfer the property to a new corporation in return for securities to be 
distributed to the former bondholders, or is he to hold and manage the 
property under the supervision of the court until sale to an outsider for an 
adequate cash price is possible?*** A failure to face and answer this ques- 
tion before deciding whether in a given case the trustee may or should 
bid is responsible for much of the confusion on the subject. 

If after purchasing for the benefit of the bondholders, the trustee is to 
hold and operate the property until a cash sale at an adequate price is 
possible, the desirability of trustee-purchase may seriously be questioned. 
In the case of an apartment house or perhaps an office building, manage- 
ment by the trustee for an indefinite period is by no means unthinkable. 
Objections have been raised that the trustee would be operating without 
a trust instrument defining his powers, necessitating frequent applications 
for instructions. It would seem, however, that this difficulty might be 
minimized by the insertion of proper provisions in the decree authorizing 
the purchase. Provisions in the decree should also obviate objections 
based upon assertions that the title to the property would become en- 
cumbered or clouded by judgments against the numerous beneficiaries 
(the former bondholders) or by dower claims. It is frequently provided in 
so-called “land trust” agreements that the interest of the beneficiaries 
shall be solely in the proceeds of the ultimate sale, and in such cases the 
courts have held, at least in some states, that such interests are personalty 
for purposes of dower, judgment liens, etc."*’ Similar provisions might be 


35 See 48 Harv. L. Rev. 1414 (1935). 


13 These questions have thus far not clearly been answered by courts approving the trus- 
tee-purchase device. The questions are well stated in the dissenting opinion in Cosmopolitan 
Hotel, Inc. v. Colorado Nat’! Bank, 96 Colo. 62, 79, 40 P. (2d) 245, 252 (1934). 


137 Nicoll v. Mason, 49 Ill. 358 (1868); Whitaker v. Scherrer, 313 Ill. 473, 145 N.E. 177 
(1924); Mallory v. Russell, 71 Iowa 63, 32 N.W. 102 (1887). Cf. Ashton v. Macqueen, 36r IIl. 
132, 197 N.E. 561 (1935). 
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inserted in the decree authorizing trustee-purchase."** Even if these tech- 
nical difficulties are thus taken care of, doubts may arise in many cases 
as to the desirability of indefinite operation by the mortgage trustee as 
compared with transfer to a new corporation. Probably the Colorado 
court was unduly alarmed when it characterized the situation which 
would result from trustee-purchase as a “glorified receivership,’’**® but at 
least if a majority of the bondholders prefer some other disposition of the 
property one may well hesitate to force trustee-purchase upon them. 

And if the property consists of a going business—a railroad, a hotel or 
an industrial plant—the difficulties involved in trustee-operation are 
multiplied. To be sure, such enterprises are frequently operated by re- 
ceivers for substantial periods. The trustee, like a receiver, could make 
use of the old executive personnel. But trustees may well hesitate to as- 
sume the responsibility of conducting far-flung business enterprises. Un- 
der the present state of the law applicable to mortgage trustees in posses- 
sion, they may have some justification for anxiety as to the extent of their 
liabilities. In any event, the experience of the past generations with cor- 
porate receiverships has hardly been such as to make one confident of the 
efficiency of trustee-operation of business properties. 

Thus far we have assumed that, after purchasing at the foreclosure sale 
for the benefit of all bondholders, the trustee would hold the property un- 
til an advantageous cash purchaser might be found. It has often been 
suggested, however, that trustee-purchase should be used as a step to- 
ward prompt reorganization, that after perfecting title the trustee should 
present a reorganization plan and, after judicial approval of the plan, 
transfer the property to a new corporation and distribute stock of the 
corporation to the former bondholders."*° Such a proposal at once raises 


138 But see 29 Ill. L. Rev. 218, 231 (1934). 
Similarly, provisions imposing upon the trustee active duties of management should furnish 
the answer to any contention that the beneficiaries would immediately be entitled to partition. 


39 Cosmopolitan Hotel, Inc. v. Colorado Nat’l Bank, 96 Colo. 62, 79, 40 P. (2d)245, 249 
(1934). 

For further instances of problems created by trustee-purchase or strict foreclosure, which is 
similar in result, see Watson v. Scranton Trust Co., 240 Pa. 507, 87 Atl. 845 (1913); Sturges v. 
Knapp, 31 Vt. 1 (1858). 


4° See O’Brien, Sales in Bond Issue Foreclosures—and How They May Be Held, paper 
read before The Legal Club of Chicago February 5, 1934, and privately printed. 

A third conceivable choice would be a public sale by the trustee at which a majority 
of the bondholders might bid as under the traditional reorganization practice. If this is done, 
however, the resort to trustee-purchase will have accomplished nothing except perhaps an 
expediting of the foreclosure proceeding. All of the other problems considered in this paper 
would remain, but focused upon the second sale. 
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the question as to what is gained by such procedure as compared with the 
traditional committee reorganization. One gain from the viewpoint of the 
majority has already been described—the elimination of the necessity of 
financing a cash distribution for dissenters. Apart from this, however, the 
advantages of trustee-purchase are not so clear. 

Transferring reorganization leadership from a “‘committee”’ to a “‘trus- 
tee” is, of course, no panacea; in the past members of the committee have 
frequently been officers of the trustee. But in jurisdictions where doubt 
has existed as to the power of the court to examine the reorganization 
plan, trustee-purchase would have a definite advantage. The plan would 
be submitted as an important step in the administration of the trust and 
the duty of the court, not only to hear any objections raised but also to 
scrutinize the plan of its own motion, would be clear. And even in states 
where courts under the existing practice take jurisdiction over plans, 
under trustee-purchase their exercise of the jurisdiction might possibly be 
more vigorous and effective. Furthermore, judicial control over fees for 
services in connection with the reorganization would have an obvious 
basis. Under the traditional procedure, while fees for the receivers and 
their counsel and the trustee and its counsel in the foreclosure suit have 
been fixed by the court, the fees of the bondholders’ committee and its 
counsel have usually not been subjected to control by the court," at least 
until recently."* But if mortgage trustees are to take the primary re- 
sponsibility for management and reorganization, many trust companies 
will have to broaden their activities and make their operations more 
flexible or else leave mortgage trusteeships to institutions specializing in 
such functions. 

But whatever advantages trustee-purchase may involve as a focus 
around which to build a reformed reorganization practice, an entirely dif- 
ferent question was presented by the attempts made in recent years to 
force the adoption of the device in cases where reorganizations were al- 
ready under way in accordance with the usual committee procedure. In 
view of the fact that theretofore trustee-purchase had always been re- 
sorted to by majority committees as a means of forcing dissenters into a 
plan, it is one of the most curious developments in reorganization law that 
in Illinois this same device should have served dissenting bondholders for 
a time as the basis of their strongest challenge to the traditional practice. 


*# See, for example, Lowenthal, The Investor Pays, cc. 21, 31 (1933). 


1 Chase Nat’l Bank v. Clark Henry Corp., 156 Misc. 767, 283 N.Y.S. 20 (1935). See 
3 Univ. Chi. L. Rev. 476 (1936). 
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In Straus v. Chicago Title & Trust Co.,' the leading Illinois Appellate 
Court case (since disapproved), the court said: 

It is a universal rule of law that a trustee is in duty bound to see that the property 
intrusted to his care is not lost to the beneficiaries. Courts will take judicial notice that 
property sold under foreclosure seldom, if ever, brings a figure at all commensurate 
with its value, and that under the present financial condition of the country there is a 
great depreciation in the values of real estate, and that a foreclosure sale of property 
will bring far less now than in normal times. In these circumstances we think the 
property in question ought not to be sold at a price which will result in great loss to the 
bondholders, if this can be avoided by having the property bid in for the amount of 
the indebtedness, by the trustee, for their use and benefit."44 


To read this excerpt, and indeed to read the entire opinion, one would 
think that if trustee-purchase were not ordered the property would be 
sold to an outsider for whatever it would bring and the bondholders would 
lose everything but a nominal cash distribution. Nowhere did the Court 
mention that the alternative is not a sacrifice sale to an outsider but pur- 
chase by a committee under a reorganization plan in which all bondholders 
are urged to participate." 

A similar viewpoint is expressed in a recent Nebraska case: 

[The Court] cannot overlook the fact that in these times a large portion of the bond- 


holders, being unable to bid by reason of lack of financial resources, would be at the 
mercy of those bondholders and others who are fortunate enough to have financial 


ability .... to purchase the property at such sale for a fraction of its ordinary value, 
thereby enriching themselves, and depriving the small helpless investors of their just 
and legal rights.'# 


43 273 Ill. App. 63 (1933). 144 Id. at 67-8. 

45 See, however, the remarks of the same court in Chicago Title & Trust Co. v. Robin, 278 
Ill. App. 20, 30 (1934): “The contention was also made in the Bamburg case, as here, that the 
court erred in directing the trustee to bid because a bondholders’ committee had prepared a 
fair reorganization plan which was available. Whatever of merit or demerit there may be in the 
intentions expressed by the bondholders’ committee, it is apparent that so far as the non- 
depositing bondholders are concerned, the plan means practically that they will be deprived 
of their property. The deposit agreement which appears in the record is attached to the inter- 
vening petition and made a part of it. We shall not undertake to discuss its provisions in detail 
further than to say that the bondholders who deposited thereunder seem in name at least to 
have their property entirely outside their own control and that the proceeds which they will 
receive therefrom both as to time and amount will be according to the pleasure of the com- 
mittee. The plan adopted by the court has the merit of placing the property of all the parties 
interested under the jurisdiction of the chancellor and within the protection of his conscience.” 

See also 7 Rocky Mt. L. Rev. 282 (1935). 

“6 Kitchen Bros. Hotel Co. v. Omaha Safe Deposit Co., 126 Neb. 744, 755, 254 N.W. 507, 
512 (1934). It is curious to find this language in a case holding that the majority may use 
trustee-purchase as a means of depriving an objector even of his right to his small cash dis- 
tributive share. 

See also Smith v. Mass. Mutual Life Ins. Co., 116 Fla. 390, 403, 156 So. 498, 506 (1934); 
Sage v. Central Railroad Co., 99 U.S. 334, 340 (1878); 28 Ill. L. Rev. 929, 933 (1934). 
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Surely this quotation involves an unfair statement of the problem. The 
assumption that majority committees attempt to deny the minority the 
right to participate with them is universally contrary to fact; the assump- 
tion that courts would be impotent to prevent such a “freeze-out” except 
by trustee-purchase is contrary to law.'*? To be sure, in a case in which 
the majority is violating this duty or is attempting to carry out an unfair 
plan, trustee-purchase would be one means of thwarting the wrong.’ 
But, as we have seen, there are other means of safeguarding the minority. 

The decision of the Illinois Appellate Court in Straus v. Chicago Title 
& Trust Co." came in 1933 when some reorganizations had been effected 
through the usual committee procedure and many others were ready for 
the final steps. The suggestion that it might be the duty of the trustee to 
bid if no sale could be had at the full value of the property was a complete 
surprise to the bar. Damage suits were instituted on behalf of non-assent- 
ing bondholders against trustees who had failed to do so.*** Counsel for 
committees, after some months of confusion, adopted rather generally the 
expedient of making all bondholders parties to the foreclosure suit, indi- 
vidyally or by representation, in order to secure a binding adjudication as 
to the necessity of a bid by the trustee; and the rear guard counsel who 
had theretofore refused to concede jurisdiction over the reorganization 
plan hastened to present their plans to the court. 

It would be difficult to overstate the confusion and waste which would 


have resulted had the Illinois Supreme Court sustained this attempt to 
force the adoption of trustee-purchase at a time when the courts were 
filled with such cases. There was, of course, no necessity for such a radical 
step. Doctrines which have already been discussed" afforded to minority 
bondholders adequate protection. And in Chicago Title & Trust Co. ». 
Robin,’ the doctrine of the appellate court was repudiated. The supreme 


+47 See section II of this article, p. 524 supra. 

+48 Clinton Trust Co. v. 142-144 Joralemon St. Corp., 237 App. Div. 789, 794-5, 263 N.Y.S. 
359, 364-6 (1933). See also Chase Nat’l Bank v. 10 E. goth St. Corp., 238 App. Div. 370, 
264 N.Y. S. 882 (1933). 

49 273 Ill. App. 63 (1933). 

18° See Herzog v. Chicago Title & Trust Co., note 72, supra, where the dismissal of such an 
action was affirmed on the authority of the Robin case, note 152 infra. 

1st See sections II and III, pp. 524-44 supra. 


182 361 Ill. 261, 198 N.E. 4 (1935), followed in Chicago Title & Trust Co. v. Bamburg, 
361 Ill. 291, 198 N.E. 10 (1935) and Grant v. West End Pine Bldg. Corp., 361 Ill. 488, 198 
N.E. 349 (1935), rev’g 279 Ill. App. 190 (1935). 

In the opinion in the Robin case the Supreme Court’s distinguishing of the Straus case on the 
ground that there the bonds were issued by a trustee who had contracted against personal 
liability is hardly persuasive. 361 Ill. 261, 267, 198 N-E. 4, 7 (1935). 
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court put its decision on the broad ground that the chancellor lacked juris- 
diction to order trustee-purchase in the absence of an appropriate provi- 
sion in the trust mortgage. In taking the broader ground the court has 
apparently outlawed trustee-purchase entirely in Illinois, whether sought 
by the majority's’ or the minority, where no express provision has been 
made therefor. It might have been preferable to rely upon the absence of 
any circumstances justifying the exercise of such jurisdiction, and thus 
leave open the way for an evolution of reorganization practice in a direc- 
tion which may have constructive possibilities.’ 


The main burden of the foregoing argument may be restated very 
briefly. Any solution of the reorganization problem must be based upon a 
recognition of the common plight of the bondholders. In Straus v. Ander- 
son's Mr. Justice Hebel was clearly right in saying that the court must 
consider and protect the rights of a// the bondholders. But he and his 
colleagues apparently believed that somehow this goal could be reached by 
refusing to consider the reorganization plan and by insisting upon an “‘ade- 
quate’’ bid by the majority. The writer believes, however, that with this 
rule equal protection for all bondholders is usually impossible: that any 
standard for a minimum bid which will protect the dissenter adequately 
when the plan is unfair will inevitably amount to a denial of fair protec- 
tion to the majority when the plan is fair. Hence the first conclusion: 
Jurisdiction over the plan is essential if all bondholders are to be pro- 
tected. 

The second conclusion is likewise required if “equal” protection is to be 
given: If opportunity to participate in a fair plan is afforded to all bond- 
holders, the majority who purchase in order to avoid a sacrifice should not 
be required to bid more than an outsider might be expected to bid at 
forced sale, and perhaps no requirement should be imposed as to the 
amount of the bid. 

Finally, a realistic analysis of the interests of all bondholders must de- 
termine our judgment as to trustee-purchase: The device should be 
adopted only if it involves net advantages over the traditional reorgani- 
zation procedure; and as to many types of property and in many jurisdic- 
tions, such advantages are not apparent. 

83 As in Lieberman v. Schoenlank, 279 Ill. App. 467 (1935). 

84 See 4g Harv. L. Rev. 487 (1936). 

85 283 Ill. App. 342, 352 (1936). 











THE NEGATIVE IMPLICATIONS OF THE 
COMMERCE CLAUSE* 


Joun B. SHotteyt 


N MARCH 4, 1935, the United States Supreme Court held in 

Baldwin v. Seelig' that the state of New York had no power to 

protect its milk producers against underselling by the producers 
of other states even though the former were by law forbidden to sell below 
prescribed prices,’ and the resulting competition would go far to wreck 
the whole statutory system. The particular statute condemned forbade in 
effect the sale of imported milk in New York unless its producers had been 
paid the equivalent of the New York standard price. The gist of the opin- 
ion of Mr. Justice Cardozo is contained in the following excerpts: 


If New York, in order to promote the economic welfare of her farmers, may guard 
them against competition with the cheaper prices of Vermont, the door has been opened 
to rivalries and reprisals that were meant to be averted by subjecting commerce be- 
tween the states to the power of the nation. 

What is ultimate is the principle that one state in its dealings with another may not 
place itself in a position of economic isolation. Formulas and catchwords are subor- 
dinate to this overmastering requirement. Neither the power to tax nor the police power 
may be used by the state of destination with the aim and effect of establishing an economic 
barrier against competition with the products of another state or the labor of its residents. 
Restrictions so contrived are an unreasonable clog upon the mobility of commerce. 
They set up what is equivalent to a rampart of customs duties designed to neutralize 
advantages belonging to the place of origin. They are thus hostile in conception as well 


* The title was suggested by Professor Malcolm P. Sharp of the University of Chicago Law 
School who furnished many other valuable suggestions and criticisms, both in person and 
through the medium of his article, Movement in Supreme Court Adjudication, 46 Harv. L. 
Rev. 593-610, 623-25 (1933). For other discussions of the subject-matter of this paper, see 
Reynolds, The Distribution of Power to Regulate Interstate Carriers between the Nation and 
the States 76-116, 147-55 (1928); Prentice and Egan, The Commerce Clause 1-42 (1898); 
Gavit, The Commerce Clause 1-31 (1932). 

t Assistant Professor of Law, University of Washington; Raymond Fellow, University of 
Chicago Law School, 1935-36. 

* 294 U.S. 511 (1935). 

* The purely intrastate features of the New York Milk Control Act were held constitutional 
in Nebbia v. New York, 291 U.S. 502 (1934) and Hegeman Farms Corp. v. Baldwin, 293 U.S. 
163 (1934). The act set up administrative machinery with authority to fix a scale of minimum 
prices from producer to consumer. It was upheld as a reasonable means of promoting the 
economic welfare of a paramount industry of the state and of protecting the health of the 
public. 

3 Baldwin v. Seelig, 294 U.S. 511, 522 (1935). 
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as burdensome in result. The form of the packages in such circumstances is immate- 
rial, whether they are original or broken. The importer must be free from imposts 
framed for the very purpose of suppressing competition from without and leading in- 
escapably to the suppression so intended.‘ 

It is one thing for a state to exact adherence by an importer to fitting standards of 
sanitation before the products of the farm or factory may be sold in its markets. It isa 
very different thing to establish a wage scale or a scale of prices for use in other states, 


and to bar the sale of the products, whether in the original packages or in others, unless 
the scale has been observed.s 


Just a year later, on March 2, 1936 the Supreme Court held in Whitfield 
v. Ohio® that the state of Ohio had the power to prohibit the sale of convict- 
made goods within its borders whether imported or not, at least when 


sanctioned by Congress.’ Mr. Justice Sutherland’s opinion contained the 
following passages: 


The view of the state of Ohio that the sale of convict-made goods in competition 
with the products of free labor is an evil, finds ample support in fact and in the similar 
legislation of a preponderant number of the other states. Acts of Congress relating to 
the subject also recognize the evil 

All such legislation, state and federal, proceeds upon the view that free labor, properly 
compensated, cannot compete successfully with the enforced and unpaid or underpaid con- 
vict labor of the prison. A state basing its legislation upon that conception has the right 
and power, so far as the federal Constitution is concerned, by non-discriminating legis- 
lation, to preserve its policy from impairment or defeat, by any means appropriate to 
the end and not inconsistent with that instrument. The proposition is not contested that 
the Ohio statute would be unassailable if made to take effect after a sale in the original pack- 
age. And the statute as it now reads is equally unassailable, since Congress has pro- 
vided that the particular subjects of interstate commerce here involved “shall be gov- 
erned by a rule which divests them of that character at an earlier period of time than 
would otherwise be the case,” In re Rahrer (140 U.S. 545, 562) namely upon arrival 
and delivery. 

. ... Even without such action by Congress the unbroken-package doctrine, as 
applied to interstate commerce, has come to be regarded, generally at least, as more 
artificial than sound.® 


The clear inference is that the result would have been the same in the ab- 
sence of the Act of Congress. No mention whatsoever was made of Baldwin 


4 Id. at 527 (italics added). 5 Id. at 528. 


6 56 Sup. Ct. 532 (1936). For further comment on this case, see note, Power of Congress to 
Subject Interstate Commerce to State Regulation, post, p. 636. 


7 The Hawes-Cooper Act, 45 Stat. 1084 (1929), 49 U.S.C.A. § 60 (1935), passed Jan. 19, 
1929 and effective Jan. 19, 1934, provides that all convict-made goods shall be subject to the 
laws of a state upon arrival and delivery therein for use, sale, or storage to the same extent as 
though such goods had been produced therein and shall not be exempt by reason of being 
introduced or sold in the original package. 


* Whitfield v. Ohio, 56 Sup. Ct. 532, 535 (1936) (italics added). 
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v. Seelig, yet Mr. Justice Cardozo was one of the six justices subscribing to 
the opinion.°® 

Rarely, if ever, has the Supreme Court delivered opinions as incon- 
sistent in tenor as these two within such a short space of time. The actual 
holdings of the two cases can perhaps be reconciled—this point will be 
dealt with later—but not on the reasoning contained in the opinions. We 
are not told why the “ultimate principle” and “overmastering require- 
ment” which moved the Court to strike down the New York statute were 
not equally effective in the Whitfield case. Surely a Constitution which 
expressly sanctioned the institution of human slavery for seventy-six years 
cannot now be read as outlawing all prison industry and excluding the 
products thereof from the protection afforded other property.’® The rea- 
son lies deeper. The inconsistency in the opinions results from different 
constructions of the Constitution itself—specifically, of the commerce 
clause as a limitation on state power. 

The negative implications of the commerce clause have always troubled 
the Supreme Court. Not only has there been the usual difficulty involved 
in applying a general principle to varying factual situations, but there has 
been radical disagreement as to the fundamental principle itself. Many 
doctrines and formulas have been advanced from time to time with vary- 
ing success, but none has been suggested at once broad enough to compre- 
hend the results which the Court has reached and definite enough to be of 
much value in forecasting future decisions. The Supreme Court has, it 
would appear, frequently pursued the policy of deciding the case before 
it in accordance with its conception of what the national welfare requires, 
then rationalizing and, when possible, reconciling its decision with the 
language used in prior opinions. That such is the present policy of the 
Court is demonstrated by the two cases mentioned above. 

Although from the standpoint of the businessman and the statesman 
this pragmatic handling of one of the most difficult problems arising from 
our federal system has been on the whole a success, it does not satisfy the 
constitutional theorist who professes to believe that the Supreme Court is 
mechanically separating the sheep from the goats by applying an un- 
changing and unambiguous constitutional standard to acts of legislation,” 


9 Justices Van Devanter, McReynolds, and Stone concurred in the result in the Whitfield 
case, without indicating wherein they differed from the reasoning of Justice Sutherland. 


1° See the remarks of McLean, J: in Groves v. Slaughter, 15 Pet. (U.S.) 449, 507-8 (1841), 
and those of Baldwin, J., id. at 513. 


™ Justice Roberts is one of the leading exponents of this view. Railroad Retirement Bd. v. 
Alton R. Co., 295 U.S. 330, 346 (1935); United States v. Butler, 56 Sup. Ct. 312, 318 (1936). 
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nor the traditional common lawyer who believes that certainty and con- 
tinuity in the law are indispensable. Moreover, the refusal of the Supreme 
Court to follow its own lead, or, rather, to select finally one or the other 
of competing principles, makes it impossible for legislative bodies, the 
lower courts, and attorneys to forecast its attitude on novel legislation 
and guide themselves accordingly. Despite its modest professions to the 
contrary the Supreme Court has always played a large part in directing 
the development of statutory law by pointing out the directions in which 
it will be permitted to grow. The satisfactory performance of this impor- 
tant function demands consistency at least in the selection of funda- 
mental principles, if not in their application. 

It is the purpose of this paper to sketch in broad outline the judicial 
history of the commerce clause as a limitation on the powers of the states. 
From the outset there have been two competing principles. The one is 
that the Constitution itself denies to the states all power to regulate inter- 
state and foreign commerce, herein referred to as the exclusive theory; the 
other is that the states retain their powers in respect to those subjects 
until Congress supersedes their authority by an exercise of its superior 
power,” herein called, inaccurately, the concurrent theory. Although both 
theories contemplate a rather extensive curtailment of the power of the 
states to regulate the conduct of interstate and foreign commerce, they 
differ as to which organ of the federal government, the Supreme Court or 
Congress, shall define the sphere of state power. A number of syntheses 
and compromises have been advanced from time to time, but the under- 
lying conflict has persisted. 


THE CONSTITUTION 


There can be no doubt that two of the chief defects of the Articles of 
Confederation were the lack of power in Congress to regulate foreign and 
interstate commerce, and the presence of power in the various states to do 
so. The results were inability to present a united front to foreign nations 
and the existence of commercial rivalries and reprisals at home.’? The de- 
sire to remedy these evils was probably the chief motive for calling the 


” The closely allied problem of determining how far congressional legislation supersedes 
state legislation not actually inconsistent therewith, the so-called “occupation of the field” 
doctrine, is beyond the scope of the present inquiry. For early judicial discussions, see Houston 
v. Moore, 5 Wheat. (U.S.) 1 (1820); Prigg v. Pennsylvania, 16 Pet. (U.S.) 539 (1842). For 
recent discussions, see Gavit, op. cit. supra note*, 247-264; Grant, The Scope and Nature of 
Concurrent Power, 34 Col. L. Rev. 995, 1019-23 (1934). 

"8 Hamilton, The Federalist, nos. 7, 11, 22; Madison, id., no. 42. Johnson, J., in Gibbons v. 
Ogden, 9 Wheat. (U.S.) 1, 224-5 (1824); Marshall, C. J., in Brown v. Maryland, 12 Wheat. 
(U.S.) 419, 445-6 (1827); 2 Story, Commentaries on the Constitution 504-6 (1833). 
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Convention of 1787."* But it does not follow that once the framers met to 
draft the new plan of government the subject of commercial regulation 
was foremost in their minds," or that this factor was of controlling force in 
securing the adoption of the Constitution. Much less is one warranted in 
jumping to the conclusion that the Constitution as drafted and adopted 
necessarily foreclosed all possibility of the recurrence of those evils which 
caused the abandonment of the Articles of Confederation. The primary 
source for the determination of the purpose and the effect of any legal 
document is the words contained therein. In the language of Chief Justice 
Marshall: 


.... although the spirit of an instrument, especially of a constitution, is to be re- 
spected not less than its letter, yet the spirit is to be collected chiefly from its words. 
It would be dangerous in the extreme to infer from extrinsic circumstances, that a case 
for which the words of an instrument expressly provide, shall be exempted from its 
operation. Where words conflict with each other, where the different clauses of an in- 
strument bear upon each other, and would be inconsistent, unless the natural and com- 
mon import of words be varied, construction becomes necessary, and a departure from 
the obvious meaning of words is justifiable. But if, in any case, the plain meaning of 
@ provision, not contradicted by any other provision in the same instrument, is to be 
disregarded, because we believe the framers of that instrument could not intend what 


4 See 1 Elliot, Debates on the Federal Constitution 122-55 (ad ed. 1836) for the steps 
leading to the calling of the Convention. “Before the Constitution existed, the States taxed 
the commerce and intercourse of each other. This was the leading cause of abandoning the 
Confederation and forming the Constitution,—more than all other causes it led to the result.” 
Catron, J., in Passenger Cases, 7 How. (U.S.) 283, 445 (1849). 


8 There was very little debate on the clauses relative to commercial regulation. See War- 
ren, Making of the Constitution 567-89 (1928). There was some reluctance on the part of 
southern delegates to vest the power in Congress. Jd. at 580 ef seg. Cf. Madison’s statement in 
The Federalist, no. 45: “The regulation of commerce, it is true, is a new power [of Congress]; 
but that seems to be an addition which few oppose, and from which no apprehensions are en- 
tertained.” 


+6 “The principal purposes to be answered by union are these: The common defence of the 
members; the preservation of the public peace, as well against internal convulsions as external 
attacks; the regulation of commerce with other nations, and between the states; the superin- 
tendance of our intercourse, politics and commercial, with foreign countries.” Hamilton, The 
Federalist, no. 23. Madison’s listing of the chief powers conferred on the new federal govern- 
ment gave the commerce power a more prominent place. Jd., no. 41. There appears to have 
been little debate on the subject in the ratifying conventions, probably because, as Madison 
suggests, there was general agreement that national control was necessary. There were some 
misgivings, however, in the southern states. An amendment was proposed by both the Vir- 
ginia and North Carolina conventions to require a two-thirds vote in each house of Congress to 
enact commercial regulations. 3 Elliot, Debates 650; 4 id. at 241. 

“If there was any one object riding over every other in the adoption of the constitution, it 
was to keep the commercial intercourse among the States free from all invidious and partial 
restraints.” Gibbons v. Ogden, g Wheat. (U.S.) 1, 231 (1824), per Johnson, J. This statement 
seems unduly broad. 
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they say, it must be one in which the absurdity and injustice of applying the provision 
to the case, would be so monstrous, that all mankind would, without hesitation, unite 
in rejecting the application.” 

The Tenth Amendment provides: “The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.” The inquiry is thus 
twofold: first, a determination of the extent to which the states are ex- 
pressly forbidden to regulate interstate and foreign commerce; and second, 
a determination of the extent to which the delegation of commercial 
power to Congress impliedly divests the states of power. 

Certain subjects of importance to the commercial interests of the coun- 
try are absolutely removed from state control. “No State shall enter into 
any Treaty, Alliance, or Confederation; . . . . coin Money; emit Bills of 
Credit; make any Thing but gold and silver Coin a Tender in Payment of 
Debts; pass any . . . . Law impairing the Obligation of Contracts.”** In 
certain other respects the states are forbidden to act in a manner incon- 
sistent with the ideal of national unity. “Full Faith and Credit shall be 
given in each State to the public Acts, Records, and Judicial Proceedings 
of every other State. And the Congress may by general Laws prescribe 
the Manner in which such Acts, Records and Proceedings shall be proved, 
and the Effect thereof.”*® “The Citizens of each State shall be entitled to 
all Privileges and Immunities of Citizens in the several States.’*° The 
presence of these specific prohibitions suggests certain questions: Why {if 
the framers intended to exclude the states from the regulation of inter- 
state and foreign commerce, did they not do so expressly ?} Why were not 
the products of other states, as well as their citizens, expressly protected 
from discriminatory state action? One possible answer is that the framers 
were naturally reluctant to circumscribe the sphere of state action too 

17 Sturges v. Crowninshield, 4 Wheat. (U.S.) 122, 202-3 (1819). See also Dartmouth Col- 
lege v. Woodward, 4 Wheat. (U.S.) 518, 644-5 (1819), per Marshall, C. J.; Addyston Pipe & 
Steel Co. v. U. S., 175 U.S. 211, 227-8 (1899), per Peckham, J. But cf. Fletcher v. Peck, 6 
Cranch (U.S.) 87, 137 (1810), per Marshall, C. J., and id. at 144-5, per Johnson, J. 

* U.S. Const., art. 1, § 10, cl. 1. 19 Id., art. 4, § 1. 2° Td., art. 4, § 2, cl. x. 


= Warren, op. cit. supra note 15, at 570, states that the question as to the exclusiveness of 
the commercial power of Congress was not foreseen by the framers. “At the formation of the 
Constitution, the power to regulate commerce attracted but little attention, compared with 
that to impose duties on imports and tonnage; and this last had caused so much difficulty, 
both at home and abroad, that it was expressly and entirely taken away from the States, but 
the former was not attempted to be. The former, too, occupies scarce a page in The Federalist, 
while the latter engrosses several numbers. A like disparity existed in the debates in the Con- 
vention, and in the early legislation of Congress. Nor did the former receive much notice of the 
profession in construing the Constitution till after a quarter of a century.” Passenger Cases, 7 
How. (U.S.) 283, 545 (1849), per Woodbury, J. 





562 THE UNIVERSITY OF CHICAGO LAW REVIEW 


sharply in advance of any experience under the new system. Another is 
that such patently extensive restrictions on the “sovereign” states would 
have jeopardized the chance of adoption. 

Next there are a group of conditional restraints on state power. “No 
state shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary 
for executing its inspection Laws: and the net Produce of all Duties and 
Imposts, laid by any State on Imports or Exports, shall be for the Use of 
the Treasury of the United States; and all such Laws shall be subject to 
the Revision and Controul of the Congress.” “No State shall, without 
the Consent of Congress, lay any Duty of Tonnage, . . . . or enter into any 
Agreement or Compact with another State, or with a foreign Power.’ 
It was the exercise of these powers which aroused the greatest dissatisfac- 
tion under the Articles of Confederation. Hence it might reasonably be 
argued that in all other respects the states were left free to regulate inter- 
state and foreign commerce. Chief Justice Marshall, however, pointed out 
that these limitations, except of course the last, are imposed on the taxing 
power of the states, a power obviously not surrendered, and therefore it 
was necessary to set them out in detail.** A more difficult argument for 
the proponents of the exclusive theory to refute is that the delegation to 
Congress of supervisory power over the matters of state commercial com- 
pacts and duties on imports, exports and tonnage is a clear indication that 
Congress was intended to exercise a similar control over other state pow- 
ers whose exercise affects interstate and foreign commerce, the difference 
being that in respect of the matters listed in the second and third clauses 
of Article Ten, the silence of Congress must be construed as a denial of 
permission to the states to act, whereas in respect of other matters less 
likely to burden commerce its silence is of no effect, leaving the states free 
to act.** The answer of Justice Johnson to this contention, that the 
clauses in question define the limits within which Congress may consent to 
state action, seems somewhat strained.” 

7 U.S. Const., art. 1, § 10, cl. 2. 3 Id., art. 1, § 10, cl. 3. 


24 Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 200-3 (1824). But ¢f. p. 572 infra. For support for 
the proposition that the taxing and commercial powers are distinguished throughout the Con- 
stitution see 2 Tucker, The Constitution of the United States 520-3 (1899). 


8 See remarks of Woodbury, J. along this line. Passenger Cases, 7 How. (U.S.) 283, 558 
(1849). 

* “But this whole clause, as to these two subjects, appears to have been introduced ex 
abundanti cautela, to remove every temptation to an attempt to interfere with the powers of 
Congress over commerce, and to show how far Congress might consent to permit the States to 
exercise that power. Beyond those limits, even by the consent of Congress, they could not 
exercise it.” Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 237 (1824). 
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Two of the clauses limiting the commercial power of Congress have 
some bearing on the question under discussion. “No Preference shall be 
given by any Regulation of Commerce or Revenue to the Ports of one 
State over those of another.”*’? It has been urged” that this provision for- 
bids all state regulations of navigation which would destroy the uniform- 
ity contemplated by the Constitution. It is now well settled, however, 
that this clause refers only to Congress and imposes no restraint on the 
states.” The use of this clause to lend weight to the argument that na- 
tional uniformity of regulation is strongly implied by the Constitution and 
therefore state action is excluded, can be offset to some extent by pointing 
out that the reason for the inclusion of the clause was to prevent con- 
gressional regulations favorable to the powerful states.°° 

“The Migration or Importation of such Persons as any of the States 
now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the Year one thousand eight hundred and eight.”* 
From this it was argued that since the Constitution here expressly recog- 
nizes the power of the states to control foreign commerce in persons, it 
must contemplate the existence of the power over other articles as well. 
Chief Justice Marshall met this contention by construing the clause as 
excepting for a limited time the preexisting state power over this phase of 
foreign commerce from the otherwise complete delegation to Congress.” 

It can be concluded that the ancillary commercial clauses of the Con- 


stitution do not, in themselves, decisively support either the exclusive or 
the concurrent theory. Perhaps the most significant fact is the grant of 
power to Congress to supervise and control state action in the matters of 
duties on imports, exports, and tonnage, of commercial compacts, and 
under the full faith and credit clause. These provisions together with the 
supremacy clause*} are more consistent with the concurrent theory, which 
is that Congress in its discretion can abrogate such state regulation of for- 


27 U.S. Const., art. 1, §9, cl. 6. 

28 Passenger Cases, 7 How. (U.S.) 283, 414 (1849), per Wayne, J., in reference to a state 
law imposing a duty on the landing of immigrant passengers. 

29 Munn v. Illinois, 94 U.S. 113, 135 (1877); Morgan v. Louisiana, 118 U.S. 455, 467 (1886). 

3° Warren, op. cit. supra note 15, at 586-8. # U.S. Const., art. 1, §9, cl. r. 

3 Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 206-7 (1824). 


33 “This Constitution, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every State shall be bound 


thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” 
U.S. Const., art. 6, cl. 2. 
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eign and interstate commerce as are deemed contrary to the national 
interest.*4 

The wording of the general commerce clause—‘‘The Congress shall have 
Power . . . . To regulate Commerce with foreign Nations, and among the 
several States, and with the Indian Tribes’’**—of itself neither excludes 
nor reserves a concurrent, subordinate power in the states. But although 
not expressly made so, yet the grant of power to Congress may be exclu- 
sive in fact because of its very nature. 


.... it has never been supposed, that this concurrent power of legislation extended 
to every possible case in which its exercise by the States has not been expressly pro- 
hibited. The confusion resulting from such a practice would be endless 

ever the terms in which 2 power is granted to Congress, or the nature of the power, 
require that it should be exercised exclusively by Congress, the subject is as complete- 
ly taken from the State Legislatures, as if they had been expressly forbidden to act 
on it.% 


On the other hand it is not lightly to be assumed that the powers grant- 
ed to Congress are exclusive by nature. Mr. Justice Story’s statement on 
this point is the accepted doctrine. 


The constitution containing a grant of powers in many instances similar to those 
already existing in the State governments, and some of these being of vital importance 
also to State authority and State legislation, it is not to be admitted that a mere grant 
of such powers in affirmative terms to Congress, does, per se, transfer an exclusive 
sovereignty on such subjects to the latter. On the contrary, a reasonable interpreta- 


tion of that instrument necessarily leads to the conclusion, that the powers so granted 
are never exclusive of similar powers existing in the States, unless where the constitu- 
tion has expressly in terms given an exclusive power to Congress, or the exertion of a 
like power is prohibited to the States, or there is a direct repugnancy or incompatibility 
in the exercise of it by the States.37 


The problem thus becomes narrowed down to a determination of 
whether the regulation of the conduct of foreign and interstate commerce 
by the states is necessarily repugnant to and inconsistent with the exist- 
ence of a similar power in Congress whether the latter has been exercised 


34 Madison, in The Federalist, no. 42, speaks of the “necessity of a superintending authority 
over the reciprocal trade of confederated states,” language more suitable to describe a legisla- 
ture than a court. For a similar conclusion see Burdick, The Law of the American Constitution 
207 (1922). 

35 U.S. Const., art. 1, § 8, cl. 3. 

3 Sturges v. Crowninshield, 4 Wheat. (U.S.) 122, 193 (1819), per Marshall, C. J. 


37 Houston v. Moore, 5 Wheat. (U.S.) 1, 48-49 (1820), holding the militia power to be con- 
current. The last sentence quoted is a paraphrase of Hamilton’s statement in The Federalist, 
no. 32. 
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in regard to such conduct or not.** In this connection it is interesting to 
observe that several comparable grants of power to Congress have been 
held not to exclude state action.*® 


CHANCELLOR KENT V. DANIEL WEBSTER 


The first litigation involving the negative implications of the commerce 
clause arose in connection with the famous New York steamboat monop- 
oly. Livingston and Fulton, in consideration of the time and money they 
had expended in the successful development of steam as a motive power 
for boats, were granted an exclusive thirty-year franchise to operate 
steamboats on the waters of New York by the state legislature. In 1811 
they brought a bill to enjoin the operation of a competing steamboat 
which was carrying passengers between New York City and Albany. 
Chancellor Lansing dismissed the bill, but his decision was reversed and 
the injunction granted by the Court of Errors in Livingston v. Van Ingen.*° 

The respondent’s chief contention was that the New York statute 
granting the monopoly was void because in conflict with the exclusive 
powers of Congress to issue patents and regulate interstate and foreign 
commerce. The court was unanimous in denying this contention. The 
principal opinion was written by Chief Justice Kent, the most renowned 
jurist of that day. He began with a general consideration of the exclusive- 


ness of congressional powers. The conclusion reached on this point he 
stated as follows: 


Our safe rule of construction and of action is this, that if any given power was origi- 
nally vested in this state, if it has not been exclusively ceded to congress, or if the exer- 
cise of it has not been prohibited to the states, we may then go on in the exercise of the 
power until it comes practically in collision with the actual exercise of some congres- 


38 In one of the earliest American legal textbooks, Judge St. George Tucker of Virginia 
stated, without giving any reason for his opinion, that the commercial power of Congress was 
exclusive. 1 Tucker’s Blackstone’s Commentaries, Appendix 180 (1803). This opinion is re- 
markable in view of the fact that Judge Tucker advocated strict construction of federal powers. 
Id., Appendix 154. 


39 Taxing power, McCulloch v. Maryland, 4 Wheat. (U.S.) 316, 425 (1819), per Marshall, 
C. J.; bankruptcy power, Sturges v. Crowninshield, 4 Wheat. (U.S.) 122, 195-7 (1819), per 
Marshall, C. J. (see excerpt set out in note 60 infra); Ogden v. Saunders, 12 Wheat. (U.S.) 213, 
273-81 (1827), per Johnson, J. (good discussion); militia power, see note 37 supra. Contra: 
naturalization power, Chirac v. Chirac, 2 Wheat. (U.S.) 259, 269 (1817), per Marshall, C. J. 
(distinguished, Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 36 (1824), per Oakley, arguendo). For 
conflicting views as to the exclusiveness of the power of Congress to legislate for the recovery of 
fugitive slaves, see Prigg v. Pennsylvania, 16 Pet. (U.S.) 539, 622-5, 627-33, 635-6, 638-48, 
652-8, 660-3 (1842), wherein several diverse theories are set forth. 


49 Johns. (N.Y.) 507 (1812). 
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sional power. When that happens to be the case, the state authority will so far be con- 
trolled, but it will still be good in all those respects in which it does not absolutely 
contravene the provision of the paramount law.“ 

The distinguished Chief Justice then turned to the commerce clause and 
pointed out the impossibility of drawing a definite line between external 
commerce, asserted to be under the exclusive control of Congress, and in- 
ternal commerce, admitted to be within the exclusive control of the states. 
The rule just stated, he believed, would eliminate much of the difficulty: 

There can be no other safe or practicable rule of conduct. ... . Whenever the case 
shall arise of an exercise of power by congress which shall be directly repugnant and 
destructive to the use and enjoyment of the appellants’ grant, it would fall under the 
cognisance of the federal courts, and they would, of course, take care that the laws of 
the union are duly supported. .... But when there is no existing regulation which 
interferes with the grant, nor any pretence of a constitutional interdict, it would be 
most extraordinary for us to adjudge it void, on the mere contingency of a collision 
with some future exercise of congressional power. Such a doctrine is a monstrous 
heresy. It would go, in a great degree, to annihilate the legislative power of the states.* 
May not a state forbid the circulation of bank notes of face value of less 
than one dollar, or lottery tickets, even though Congress at some future 
time might establish national banks with authority to issue fractional cur- 
rency or a national lottery? The fact that New York may now, or in the 
future, abuse its power over its navigable waters is no reason to say that 
no such power exists. Congress can remedy the situation if it finds that 
commerce is being improperly burdened. This opinion stands as one of 
the ablest presentations of the concurrent power theory in the reports. 

As the efficiency of steamboats increased so did the resistance to the 
New York monopoly. In 1819 Ogden, a licensee of Livingston and Fulton, 
filed a bill before the former Chief Justice, now Chancellor Kent praying 
that one Gibbons be enjoined from operating a steamboat in New York 
Bay. The defendant held a federal coasting license and was carrying pas- 
sengers between Elizabethtown, New Jersey and New York City. The 


# Id. at 576. This conclusion was fortified by a reference to the rule laid down in The Feder- 
alist, no. 32 (note 37 supra) which was said to be of great influence in persuading certain state 
conventions to adopt the Constitution. “Principles of construction solemnly sanctioned at 
that day, and flowing from such sources, are to be regarded by us, and by posterity, as coming 
in the language of truth, and with the force of authority.” Livingston v. Van Ingen, 9 Johns. 
(N.Y.) 507, 577 (1812). 

# Id. at 578. 


43 Concurring opinions were delivered by Yates and Thompson, JJ. The latter was ap- 
pointed to the United States Supreme Court in 1823. He did not participate in the decision of 
Gibbons v. Ogden, but his dissent in Brown v. Maryland, 12 Wheat. (U.S.) 419, 449 (1827) 
and his separate opinion in City of New York v. Miln, r1 Pet. (U.S.) 102, 143 (1837) indicate 
that his views on the commerce clause remained unchanged. 
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injunction was granted on the authority of the previous case, the chan- 
cellor holding that the license did not purport to authorize the licensee to 
navigate wherever he chose free of state regulations, but was merely evi- 
dence showing the American character of the vessel.** The decree was 
affirmed by the Court of Errors.‘ 

This time an appeal was taken to the United States Supreme Court. 
No effort was spared by the appellant. He retained as his counsel Daniel 
Webster, the leading advocate of the day, and William Wirt, the Attorney 
General of the United States. The task of overturning a decision sup- 
ported not only by cogent reasoning but by the great prestige of Chan- 
cellor Kent and the New York Court of Errors was no light one even for 
such eminent counsel. 

Webster’s argument, which is ranked as one of his ablest, was, for those 
days, remarkably concise, occupying but thirty pages in the report. He 
dwelt first on the friction which had sprung up between New York and the 
adjacent states as a result of the monopoly. Connecticut had enacted a 
statute forbidding a New York licensee from entering its waters, and New 
Jersey had provided that any licensee who interfered with a New Jersey 
citizen would be liable to the latter in treble damages.‘”? He then adverted 
to the causes leading to the adoption of the Constitution and asserted that 
the desire and intent to remove the possibility of hostile and provocative 
regulations of commerce was the paramount motive inducing its adoption. 
“Henceforth, the commerce of the States was to be an unit; and the system 
by which it was to exist and be governed, must necessarily be complete, 
entire, and uniform.’’* He argued that the power to regulate meant the 
power to give the rule and establish the system, a power incapable of being 
lodged in two bodies concurrently.’ It was not contended that the com- 
mercial power of Congress was exclusive in all respects, but only that it 


44 Ogden v. Gibbons, 4 Johns. Ch. (N.Y.) 150 (1819). 

48 Gibbons v. Ogden, 17 Johns. (N.Y.) 488 (1820). 

# Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 3-33 (1824). 

47 Id. at 8-9. Wirt in his peroration exhorted the Court to intervene else this friction would 
lead to civil war and the destruction of the Union. Jd. at 183-6. It may well be that this argu- 
ment had a great effect upon Marshall, a man who had devoted his life to building and pre- 
serving the Union. Regardless of theory, the Union was in danger and Congress had taken no 
steps to save it. 

4 Id. at 14. “That the United States form, for many, and for most important purposes, a 
single nation, has not yet been denied. In war, we are one people. In making peace, we are 
one people. In all commercial regulations, we are one and the same people.” Cohens v. Vir- 
ginia, 6 Wheat. (U.S.) 264, 413-4 (1821), per Marshall, C. J. This statement is dictum, but it 
indicates that Marshall’s preconception was in accord with Webster’s argument. 

49 Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 15-16 (1824). 
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was so as to “great commercial interests,” such as monopolies of trade, 
navigation laws, embargoes, and general regulations of foreign com- 
merce.’° Webster found three flaws in Kent’s concurrent power doctrine. 
It would jeopardize the harmonious functioning of our federal system if 
Congress were to undertake to overhaul and revise the legislation of the 
states as a regular duty.* Secondly, the uncontested power of the states 
to regulate ferries, bridges, and turnpikes does not prove that the states 
should and do retain the commercial power, since those regulations are 
better classified as pertaining to the internal police power.” The third 
point is the most important: 

.... The States may legislate, it is said, wherever Congress has not made a plenary 
exercise of its power. But who is to judge whether Congress has made this plenary 
exercise of power? Congress has acted on this power; it has done all that it deemed 
wise; and are the States now to do whatever Congress has left undone? Congress makes 
such rules as, in its judgment, the case requires; and those rules, whatever they are, 
constitute the system. 

All useful regulation does not consist in restraint; and that which Congress sees fit to 
leave free, is a part of its regulation, as much as the rest.53 


This language is susceptible of two constructions.‘ If Webster meant 
that it would be improper for any body other than Congress to determine 
the meaning of congressional inaction, then it supports the contention that 
the power of Congress is immediately exclusive by virtue of the Constitu- 
tion itself. On the other hand, it may be read as meaning that the con- 
sidered silence of Congress is as effective as its legislation in superseding 
state regulation. The former construction seems more consistent with the 
rest of Webster’s argument; the latter was destined to be revived many 
years later in the form of the “silence of Congress” doctrine. 


MARSHALL’S POTENT Dicta 
Chief Justice John Marshall was more than a great judge, he was pri- 
marily a great statesman. Ever working toward his life-long goal, the 
creation of a strong central government, he missed no opportunity to fur- 
ther that end. As a result, upon occasion he was guilty of departing from 
accepted standards of judicial technique.** In Gibbons v. Ogden,* for ex- 


5° Jd. at g-10, 13-14, 15-16. Ss Td. at 16-17. # Jd. at 18-19. 53 Id. at 17-18. 

54 A third is possible, i.e., that Webster was referring to a situation where Congress had 
“occupied the field.” See Biklé, The Silence of Congress, 41 Harv. L. Rev. 200, 202, note 6 
(1927). 

85 For a criticism of Marbury v. Madison, 1 Cranch (U.S.) 137 (1803), from this standpoint, 
see McLaughlin, Marbury vs. Madison Again, 14 Am. Bar Ass’n J. 155 (1928). 

% g Wheat. (U.S.) 1 (1824). 
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ample, he violated what might be termed the judicial canon of economy 
by discussing and stating his opinion on issues not necessary to the deci- 
sion. That case, under Marshall’s analysis, could have been decided with- 
out touching upon the negative implications of the commerce clause— 
indeed, the result would have been the same had Kent’s views on that 
point been adopted in toto.5’ All that Marshall actually decided was that 
Congress had constitutional authority to enact the coasting license stat- 
ute, that that statute conferred on a licensee the privilege to navigate upon 
any coastal water in the United States,5* and that the New York steam- 
boat monopoly was an interference with that privilege. 

Regardless of their unnecessary character, the dicta of the Chief Justice 
in his opinion in this great and leading case have had a tremendous influ- 
ence upon the development of the negative implications of the commerce 
clause. The exclusive theory was given strong support in two ways. First, 
Marshall undertook to refute the contrary arguments based on various 
other clauses in the Constitution, as already mentioned.’® But, more im- 
portant, he stated the gist of Webster’s argument and indicated that it 
was persuasive to his mind. 


It has been contended by the counsel for the appellant, that, as the word “to regu- 
late” implies in its nature, full power over the thing to be regulated, it excludes, neces- 
sarily, the action of all others that would perform the same operation on the same 
thing. That regulation is designed for the entire result, applying to those parts which 


remain as they were, as well as to those which are altered. It produces a uniform whole, 
which is as much disturbed and deranged by changing what the regulating power de- 
signs to leave untouched, as that on which it has operated. 


There is great force in this argument, and the Court is not satisfied that it has been 
refuted.® 


57 Kent himself pointed this out with evident satisfaction. 1 Kent, Commentaries on Amer- 
ican Law 405-13 (1826). 

5* This is the weak link in the chain. Justice Johnson in his concurring opinion declared that 
the sole purpose of the license was to prevent foreign vessels from evading the revenue laws. 
Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 231-3 (1824). It seems probable that Marshall stretched 
a point here to avoid the necessity of definitely repudiating the concurrent theory. 

59 See p. 562 supra. 


e Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 209 (1824). Marshall himself had made a good an- 
swer to this argument some five years before. “It may be thought more convenient, that much 
of it should be regulated by State legislation, and Congress may purposely omit to provide for 
many cases to which their power extends. It does not appear to be a violent construction of 
the constitution, and it is certainly a convenient one, to consider the power of the States as 
existing over such cases as the laws of the Union may reach. But be this as it may, the power 
granted to Congress may be exercised or declined, as the wisdom of that body shall decide. 
If, in the opinion of Congress, uniform laws concerning bankruptcies ought not to be estab- 
lished, it does not follow that partial laws may not exist, or that State legislation of the sub- 
ject must cease. It is not the mere existence of the power, but its exercise, which is incom- 
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Guarded though this statement is, and despite the presence of an ex- 
press disclaimer to passing on the argument," it apparently has served as 
the warrant for many statements that in Gibbons v. Ogden, the Supreme 
Court held that the commerce power of Congress is exclusive.” 

Equally important was the modification of the exclusive theory which 
Marshall suggested. In speaking of the argument of respondent based on 
the inspection clause, he said: 


That inspection laws may have a remote and considerable influence on commerce, 
will not be denied; but that a power to regulate commerce is the source from which the 
right to pass them is derived, cannot be admitted... . . They form a portion of that 
immense mass of legislation, which embraces every thing within the territory of a 
State, not surrendered to the general government; all which can be most advantageous- 
ly exercised by the States themselves. Inspection laws, quarantine laws, health laws of 
every description, as well as laws for regulating the internal commerce of a State, and 
those which respect turnpike roads, ferries, &c., are component parts of this mass.% 


This is what might be termed the doctrine of classification of powers. 
The powers of a state are classified as regulation of interstate and foreign 
commerce, regulation of internal commerce, police regulation for the pro- 
tection of health and safety, and the taxing®* power. To determine into 
which category to put a given state statute, the purpose of the legislature 
is looked to. Whether the exclusive theory is applicable to the first class 


patible with the exercise of the same power by the States.” Sturges v. Crowninshield, 4 
Wheat. (U.S.) 122, 195-6 (1819). 

It should be noted, however, that this answer does not meet the érue exclusive power argu- 
ment, i.e., that the Constitution itself demands that uniformity which results from exclusively 
federal regulation regardless of Congress’ opinion as to the wisdom of allowing the states to 
regulate certain subjects, but it does weigh against the practical desirability of adopting that 
argument. As pointed out above (p. 568), Webster’s argument is not free from ambiguity. 

6: Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 200 (1824). Justice Johnson’s concurring opinion 
did squarely adopt Webster’s argument as the sole basis of decision. Id. at 227, 231-2. 

& Rawle, View of the Constitution 81-4 (2d ed. 1829); 2 Story, Commentaries on the Con- 
stitution 513 (1833); North River Steam Boat Co. v. Livingston, 3 Cowen (N.Y.) 711, 743 
(1825), per Savage, C. J.; City of New York v. Miln, 11 Pet. (U.S.) 102, 158-9 (1837), per 
Story, J.; Groves v. Slaughter, 15 Pet. (U.S.) 449, 504-5 (1841), per McLean, J.; id. at 511, per 
Baldwin, J. 

63 Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 203 (1824). 4 Td. at 201-3. 

$s Justice Johnson’s opinion is explicit on this point. “It is no objection to the exercise of 
distinct, substantive powers, that, in their application, they bear upon the same subject. The 
same bale of goods, the same cask of provisions, or the same ship, that may be the subject of 
commercial regulation, may also be the vehicle of disease. And the health laws that require 
them to be stopped and ventilated, are no more intended as regulations on commerce, than the 
laws which permit their importation, are intended to innoculate the community with disease. 
Their different purposes mark the distinction between the powers brought into action; and while 
frankly exercised, they can produce no serious collision.” Jd. at 235 (italics added). 
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or not, it is not as to the rest. They are concurrent powers which can be 
exercised freely in the absence of congressional action; but Marshall made 
it clear that they are subject to being superseded by such action. 

The announcement of this doctrine was in effect a victory for states’ 
rights which offset in large part the support given to the exclusive theory 
by the other dictum. At the same time it opened the door to greater judi- 
cial power by introducing a highly elastic standard, the presumed legisla- 
tive purpose, as a rule of decision. This was the first of many similar steps 
which were destined to vest the Supreme Court with almost uncontrolled 
superintendence of all state action affecting interstate and foreign com- 
merce. 

The classification of powers doctrine was directly applied in Willson v. 
Black Bird Creek Marsh Co.,*" to uphold a state’s power to dam a naviga- 
ble tidal inlet for the purpose of draining a marsh and removing a menace 
to the health of the neighborhood. Marshall held that this obstruction of 
navigation was not in contravention of the commerce clause, and was not 
forbidden by the Coasting License Act. 

Prior to this decision, however, Marshall had radically modified the 
classification doctrine. Brown v. Maryland® involved a state license tax 
imposed on wholesalers of foreign merchandise. The defendant, an unli- 
censed importer, had been convicted of selling articles in the form in which 
they were imported. The Chief Justice held that this was a violation of 
that clause of the Constitution prohibiting a state from laying import 
duties without the consent of Congress. This construction of the clause 
was deemed necessary to prevent its ready evasion. The holding was lim- 
ited to the facts, which circumstance led to the development of the “orig- 
inal package” doctrine as a test for fixing the dividing line between state 
and national control.”° 

This case demonstrated the dangers involved in leaving the taxing 
power of the states free from all restraints except those specified in the 
Constitution. Therefore Marshall undertook to work out a broader lim- 
itation. As a second and distinct ground of decision he held that the tax in 


Td. at 210-11. 

$7 2 Pet. (U.S.) 245 (1829). This decision gave trouble to succeeding judges who maintained 
that Marshall espoused the exclusive doctrine in its broader form. Passenger Cases, 7 How. 
(U.S.) 283, 397-8 (1849), per McLean, J.; Gilman v. Philadelphia, 3 Wall. (U.S.) 713, 743 
(1866), per Clifford, J. 

6 52 Wheat. (U.S.) 419 (1827). 

6 U.S. Const., art. 1, § 10, cl. 2, set out at p. 562 supra. 

7 For brief discussions of the development of this doctrine, see Sharp, op. cit. supra note*, 
at 604-10; also, 21 Va. L. Rev. 433 (1935). 
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question was repugnant to the federal tariff statutes. The payment of the 
tariff imposed by Congress, he said, confers on the importer not only the 
right to import, but the right to sell, without which the former right would 
be of little value. “Congress has a right, not only to authorize importa- 
tion, but to authorize the importer to sell.””" And the tariff act will be so 
construed. Thus the actual holding does not support the exclusive theory 
any more than did that in Gibbons v. Ogden. But there are dicta in the 
case which, while far from clear, look in that direction.” At least they in- 
dicate that Marshall intended to revise his classification doctrine to re- 
move the taxing power from the category of those regarded as concurrent 
under all circumstances. At the same time he reaffirmed the power of the 
states to exercise their police powers in the absence of inconsistent federal 
legislation.” 

This second part of Marshall’s opinion was a bold and novel departure 
from the accepted interpretation of the Constitution. To allay the fears 
of the states that their revenues might be curtailed by the activities of the 
proposed federal government, Hamilton had published the following state- 
ment in The Federalist: 

The individual states should possess an independent and uncontrolable authority 
to raise their own revenues for the supply of their own wants. And making this con- 
cession, I affirm that (with the sole exception of duties on imports and exports) they 
would, under the plan of the convention, retain that authority in the most absolute and 
unqualified sense; and that an attempt on the part of the national government to 


abridge them in the exercise of it, would be a violent assumption of power, unwarranted 
by any article or clause of its constitution.” 


A more emphatic denial of the applicability of the exclusive theory 
could hardly be phrased. Taney, counsel for Maryland in the Brown case, 
referred to it and pointed out that the people of the nation had relied on it 


™ Brown v. Maryland, 12 Wheat. (U.S.) 419, 447 (1827). 

™ “The power claimed {by the State is, in its nature, in conflict with that given to Con- 
gress.” Id. at 447. “We admit this power [taxing] to be sacred; but cannot admit that it may 
be used so as to obstruct the free course of a power given to Congress. We cannot admit, that 
it may be used so as to obstruct or defeat the power to regulate commerce.” Jd. at 448. “Or 
what should restrain a State from taxing any article passing through it from one State to 
another, for the purpose of traffic? . . . . These cases are all within the sovereign power of 
taxation, but would obviously derange the measures of Congress to regulate commerce, ahd 
affect materially the purpose for which that power was given.” Jd. at 449. 

73 Id. at 443-4. 


14 The Federalist, no. 32. “A law abrogating or preventing the collection of a tax laid by 
the authority of a state, (unless upon imports and exports) would not be the supreme law of 
the land, but an usurpation of a power not granted by the constitution.” Jd., no. 33. Prima 
facie this looks inconsistent with the supremacy clause (note 33 supra), but Hamilton probably 
meant that it would never be “necessary” or “proper” for Congress to take such steps. 
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when they adopted the Constitution.”* Nevertheless, Marshall, who had 
already established one implied limitation on the taxing power of the 
states,” began the process of creating another and far more important one, 
a process not to be completed for nearly half a century.”’ 


CONFLICT AND COMPROMISE UNDER TANEY 


Not long after the ascension of Taney to the chief justiceship, it became 
apparent that his predecessor’s attempt to settle the controversy as to the 
interpretation of the commerce clause had been far from successful. The 
diversity of opinion on this point among the members of the Supreme 
Court was exhibited in the case of City of New York v. Miln.”* The major- 
ity of the Court upheld a statute requiring the masters of all vessels land- 
ing immigrants to file a report with the mayor giving information as to 
such persons. Justice Barbour, who wrote the prevailing opinion, based 
the decision on the ground that the statute was an exercise of the police 
power to protect the community against paupers and criminals, and was 
not in conflict with any federal statutes. He relied on Marshall’s classifica- 
tion of powers doctrine, and denied the application of the exclusive theory 
as to the police power in strong terms.’® Justice Thompson, Kent’s former 
colleague, delivered a concurring opinion in which he said that regardless 
of whether the state was to be regarded as exercising its police or its com- 
mercial power, the statute was valid in the absence of conflicting federal 
legislation.*®° 

Justice Story delivered a dissenting opinion in which he espoused the 
exclusive theory as qualified by the classification doctrine,* but his con- 


73 Brown v. Maryland, 12 Wheat. (U.S.) 419, 429-31 (1827). 


% McCulloch v. Maryland, 4 Wheat. (U.S.) 316 (1819), holding that federal governmental 
instrumentalities are exempt from state taxation, based on the supremacy clause and the lack 
of jurisdiction of the state, in the sense of power to create and regulate the Bank of the United 
States. 

17 State Freight Tax Case, 15 Wall. (U.S.) 232 (1873), p. 580 infra, was the first case square- 
ly applying the exclusive theory to invalidate a state tax. In the interval Hamilton’s interpre- 
tation was accepted doctrine. 2 Story, Commentaries on the Constitution 410-12 (1833). 
“The States may unquestionably tax the subjects of commerce; and no necessary conflict with 
that complete control which is vested in Congress appears until the power is so exercised as to 
defeat or embarrass the congressional legislation. Where Congress has not acted at all upon the 
subject, the State taxation cannot be invalid on this ground.” Cooley, Constitutional Limita- 
tions 486 (1868). 

7% 11 Pet. (U.S.) 102 (1837). 

79 “All those powers which relate to merely municipal legislation, or what may, perhaps, 
more properly be called internal police, are not thus surrendered or restrained; and that, conse- 
quently, in relation to these, the authority of a state is complete, unqualified, and exclusive.” 
Id. at 139. 

8 Td. at 152. & Jd. at 156. 
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ception of the latter was quite different from that announced by Marshall 
and Johnson in Gibbons v. Ogden. “But how can it be truly said, that the 
act of New York is not a regulation of commerce? No one can well doubt, 
that if the same act had been passed by congress it would have been a 
regulation of commerce; and in that way, and in that way only, would it 
be a constitutional act of congress.’** Hence it must be classified as a 
regulation of foreign commerce when enacted by a state. This approach, 
of course, practically destroys the classification doctrine, and amounts to 
an adoption of the exclusive theory in its extreme form. Chief Justice 
Marshall, according to Story, had concurred in these views after the 
first hearing of the case.*+ 

The conflict of views among the members of the Court increased with 
the years. In 1847, the Court was unanimous in holding in the License 
Cases*4 that state statutes prohibiting the sale of liquor by unlicensed 
vendors could be validly applied to a retail vendor of foreign liquor and 
to an importer selling liquor imported from another state in the barrel in 
which it was imported. All of the judges agreed that the power of Con- 
gress could extend no further than the authorization of the importer to 
sell in the original packages, and that the police power of the states could, 
in the silence of Congress, be extended to prohibit sales of interstate im- 
ports even in the original packages. There was a sharp division, however, 
as to the reasoning on which the latter holding was based. 

Justices McLean and Grier followed the modified exclusive theory as 
outlined in Gibbons v. Ogden, stating that although the states have no 
power to regulate external commerce for the purpose of bettering the con- 
ditions of its conduct, they can do so when the purpose is to protect the 
health, safety, or morals of their citizens.* 

Five members® of the Court, led by Chief Justice Taney, based the de- 
cision on the concurrent theory of Chancellor Kent. They denied that the 
exclusive theory could be justified as a valid interpretation of the Consti- 
tution,*’ and pointed out that no case had actually applied that theory as 


8 Td. at 157. 


83 Jd. at 161. Justice Story must be classed as the most wholehearted advocate of the exclu- 
sive theory in this period. 
84 5 How. (U.S.) 504 (1847). 85 Id. at 588-93, 631-2. 


% Catron, Daniel, Woodbury, JJ., delivered separate opinions. Nelson, J., indicated his con- 
currence with Taney, C. J., and Catron, J. The remaining two justices who heard the case, 
Wayne and McKinley, probably agreed with McLean rather than Taney. See note 93 infra. 


87 License Cases, 5 How. (U.S.) 504, 578-80 (1847), per Taney, C. J.; id. at 605-8, per 
Catron, J. 
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the basis of decision.** Nor would they admit that the modified form of 
the exclusive theory was a satisfactory solution. They criticized the classi- 
fication doctrine on the grounds that it did not square with governmental 
practice, and was both illogical and impracticable. 

Chief Justice Taney vigorously attacked the propriety of judicial at- 
tempts to classify legislation according to the supposed motives of the 
legislature. 


But what are the police powers of a State? They are nothing more or less than the 
powers of government inherent in every sovereignty to the extent of its dominions. And 
whether a State passes a quarantine law, or a law to punish offences, or to establish 
courts of justice, or requiring certain instruments to be recorded, or to regulate com- 
merce within its own limits, in every case it exercises the same powers; that is to say, 
the power of sovereignty, the power to govern men and things within the limits of its 
dominion. It is by virtue of this power that it legislates; and its authority to make 
regulations of commerce is as absolute as its power to pass health laws, except in so far 
as it has been restricted by the constitution of the United States 

Upon this question the object and motive of the State are of no importance, and 
cannot influence the decision. It is a question of power.** 


Furthermore, continued the Chief Justice, regardless of the obvious 
difficulty of determining the legislative motive in many cases,” the classi- 
fication variation of the exclusive theory limits the states too much on one 
hand and not enough on the other. For half a century and more Congress 


had permitted the regulation of pilotage to be handled locally, yet this was 
a “commercial” regulation of foreign commerce. Would it now be urged 
that all state pilotage laws are and always have been unconstitutional?” 
Again, would it be admitted that the states may, as a health measure, cut 
off all commerce in an article by forbidding its sale and use?” 

The Passenger Cases,°} decided two years later, were of little importance 


88 Jd. at 581-4, per Taney, C. J.; id. at 602-5, per Catron, J. 
89 Td. at 583. 


9 Justice Thompson pointed out this difficulty in City of New York v. Miln, 11 Pet. (U.S.) 
102, 152-3 (1837). 

* License Cases, 5 How. (U.S.) 504, 580-1 (1847), per Taney, C. J.; id. at 606-7, per 
Catron, J. 

% Id. at 600-1, per Catron, J. This question was to trouble the Court many years later. 
See p. 584 infra. 

% 7 How. (U.S.) 283 (1849), holding invalid statutes imposing fees on masters of vessels for 
each immigrant landed. Two justices, McLean and Wayne, based the decision on both the 
exclusive theory and repugnance to federal statutes and treaties. Catron, McKinley, and 
Grier, JJ., concurred, relying on the latter ground. Taney, C. J., Daniel, Nelson, and Wood- 
bury, JJ., dissented. The Chief Justice contended inter alia that the concurrent theory had 
been adopted in the License Cases, and that the commerce clause imposed no limitation on the 
taxing power of the states. Jd. at 470-1, 479-82. 
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in the development of the negative implications of the commerce clause, 
but the truculent pertinacity with which the Justices clung to their diverse 
theories made it obvious that a new compromise was necessary. Marshall’s 
attempt to win over the adherents of the concurrent theory had failed. 

The new compromise theory was not long in coming. It was an- 
nounced, appropriately, by a new member of the Court, Justice Curtis, 
in Cooley v. Board of Wardens® in 1852. The case involved the validity of 
a state law requiring vessels to pay half of the pilotage fees whether they 
used a local pilot or not. This statute was held to be a regulation of com- 
merce rather than of police.” Nevertheless it was upheld on the ground 
that the power of Congress over such matters was not exclusive. The com- 
promise doctrine was stated as follows: 

The diversities of opinion, therefore, which have existed on this subject, have arisen 
from the different views taken of the nature of this power Now the power to 
regulate commerce, embraces a vast field, containing not only many, but exceedingly 
various subjects, quite unlike in their nature; some imperatively demanding a single 
uniform rule, operating equally on the commerce of the United States in every port; 
and some, like the subject now in question, as imperatively demanding that diversity, 
which alone can meet the local necessities of navigation. 

Either absolutely to affirm, or deny that the nature of this power requires exclusive 
legislation by Congress, is to lose sight of the nature of the subjects of this power, and 
to assert concerning all of them, what is really applicable but to a part. Whatever sub- 
jects of this power are in their nature national, or admit only of one uniform system, or plan 


of regulation, may justly be said to be of such a nature as to require exclusive legislation by 
Congress. That this cannot be affirmed of laws for the regulation of pilots and pilotage 
is plain.®” 


Justice Curtis made it clear that his decision was not based on any dele- 
gation of power to the states by Congress. A federal statute of 1789 pro- 
vided that all pilots should continue to be regulated by existing state laws 
and those thereafter to be enacted, until further legislation by Congress. 
The state statute in question was enacted in 1803. Justice Curtis stated 
that its validity could not be made to depend on the Act of 1789. “If the 

94 Justice Woodbury had already suggested the possibility of reconciling the exclusive and 
concurrent theories by an approach somewhat similar to that adopted by his successor. Li- 
cense Cases, 5 How. (U.S.) 504, 624-5 (1847); Passenger Cases, 7 How. (U.S.) 283, 559-61 
(1849). 

% 12 How. (U.S.) 299 (1852). 

% Td. at 317. The opinion in this case did not purport to abandon the classification doctrine. 
Instead it further curtailed the field in which the exclusive theory is operative. See Fanning v. 


Gregoire, 16 How. (U.S.) 524 (1854), holding the grant of an exclusive franchise to operate an 
interstate ferry to be within the “police” power of a state, hence valid in the silence of Congress. 


97 Cooley v. Board of Wardens, 12 How. (U.S.) 299, 319 (1852) (italic8 added). Justice 


Daniel, concurring specially, argued that Congress had no power at all as to matters demand- 
ing diversity of treatment. Jd. at 325-6. 
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states were divested of the power to legislate on this subject by the grant 
of the commercial power to Congress, it is plain this act could not confer 
upon them power thus to legislate.”** The only effect of the federal stat- 
ute was to indicate Congress’ belief that the subject of pilotage was not 
one demanding uniformity of regulation.” In the instant case this coin- 
cided with the opinion of the Court. In cases where Congress has ex- 
pressed no opinion the Court will determine if the subject is of national 
interest or one which demands uniformity according to its understanding 
of the needs of commerce. Thus another opportunity for the use of judi- 
cial discretion in imposing limitations on the power of the states was 
created—which may explain in part the continued favor with which the 
Supreme Court has viewed the doctrine of the Cooley case. 


THE TRIUMPH OF NATIONALISM 


On the whole it can be said that the “concurrent” interpretation of the 
commerce clause was predominant during the term of Chief Justice Taney. 
The decade following the Civil War saw the pendulum swing sharply the 
other way. The doctrine of state sovereignty, one of the bases of the con- 
current theory, was gone and with it the idea that the Constitution was to 
be construed as a contract between the states and the federal government. 
The personnel of the Supreme Court was almost entirely changed.’ 
Commerce was becoming more and more national in scope and character 
as a result of the rapid expansion of railroad and telegraph systems. These 
three reasons are ample to explain the change in judicial attitude toward 
the commerce clause and state powers. 

The first warning of the impending curtailment of state powers came in 
Steamship Co. v. Portwardens'™ involving a Louisiana statute which author- 
ized the portwardens of New Orleans to collect a fee of five dollars from 
every vessel entering the port whether receiving any services or not. The 
Supreme Court held the statute unconstitutional in a brief and dogmatic 
opinion by Chief Justice Chase. “That the act of the legislature of Louisi- 
ana is a regulation of commerce can hardly be doubted. It imposes a tax 
upon every ship entering the port of New Orleans . . . . and works the 
very mischief against which the Constitution intended to protect com- 

8 Td. at 318. 


99 Justices McLean and Wayne, dissenting, construed the Act of 1789 as reflecting a belief 
by Congress that it was necessary to adopt the state laws because they had been automatically 
abrogated by the adoption of the Constitution. Jd. at 327-3. 

1° In 1867 only three members of the Court of 1860 remained; in 1873, only one. President 
Lincoln made five appointments to the Court. 


rot 6 Wall. (U.S.) 31 (1867). 
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merce among the States.’ No authority for this statement was cited. 
The exclusive theory was applied as a matter of course and the Cooley case 
was distinguished by pointing out that here Congress had not sanctioned 
the state statute and there was no element of contract as there was in the 
case of the half pilotage fee. As a second ground of decision, Chief Justice 
Chase held the tax void as a duty on tonnage, construed to include any 
duty levied on a ship as such. The presence of this narrow alternative 
ground and the lack of reasoning and discussion of precedent make the 
case of little weight as an authority. 

In Woodruff v. Parham,'*} Justice Miller proposed, by way of dictum, a 
new limitation on the power of the states. This case involved the validity 
of a municipal ordinance imposing a tax on auctioneers measured by the 
proceeds of their sales, as applied to an auctioneer selling in their original 
packages goods imported from other states. Justice Miller upheld the tax 
in spite of the contention that the case was governed by Brown v. Mary- 
land. The word “imports,” said he, as used in the Constitution refers only 
to goods introduced from foreign countries. Marshall’s further suggestion 
that the commerce clause impliedly prohibits state taxation of original 
package sales of interstate imports’ was limited to the facts of the Brown 
case, i.e., to a discriminatory tax. The opinion concluded thus: 

But, we may be asked, is there no limit to the power of the States to tax the produce 
of their sister States brought within their borders? And can they so tax them as to 
drive them out or altogether prevent their introduction or their transit over their 
territory? 

The case before us is a simple tax on sales of merchandise, imposed alike upon all 
sales made in Mobile, whether the sales be made by a citizen of Alabama or of another 
State, and whether the goods sold are the produce of that State or some other. There 
is no attempt to discriminate injuriously against the products of other States or the 
rights of their citizens, and the case is not, therefore, an attempt to fetter commerce 
among the States, or to deprive the citizens of other States of any privilege or immu- 
nity possessed by citizens of Alabama. But a law having such operation would, in our 
opinion, be an infringement of the provisions of the Constitution which relate to those 
subjects, and therefore void. There is also, in addition to the restraints which those 


102 Td. at 33. 103 8 Wall. (U.S.) 123 (1869). 


104 ““We suppose the principles laid down in this case, to apply equally to importations from 
a sister State. We do not mean to give any opinion on a tax discriminating between foreign 
and domestic articles.” Brown v. Maryland, 12 Wheat. (U.S.) 419, 449 (1827). A possible 
explanation of why Marshall did not base the decision in Brown v. Maryland on the discrim- 
inatory nature of the tax is that he held an absolute view of governmental power. “Questions 
of power do not depend on the degree to which it may be exercised. If it may be exercised at 
all, it must be exercised at the will of those in whose hands it is placed.” Jd. at 439. To his 
mind to say that the state could tax an importing dealer uniformly with other merchants 
would necessarily imply that an unequal and prohibitory tax would also be valid. 
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provisions impose by their own force on the States, the unquestioned power of Con- 
gress, under the authority to regulate commerce among the States, to interpose, by the 
exercise of this power, in such a manner as to prevent the States from any oppressive 
interference with the free interchange of commodities by the citizens of one State with 
those of another." 


Justice Miller amplified and varied his reasoning, again by way of dic- 
tum, in Hinson v. Lott,’ decided on the same day. A tax discriminating 
against the products of other states would, he said, be void as a regulation 
of commerce in respect of a matter of national interest under the doctrine 
of the Cooley case. The rule to be deduced from the opinion seems to be 
that a tax will be regarded as a forbidden “regulation” if its effect is to 
“seriously affect the interchange of commodities,’ and it is so intended 
by the legislature.’ 

The doctrine announced by Justice Miller in these two cases found 
little support in the authorities.'°? It can be rationalized in two ways. 
First, it could be urged that the primary purpose of the constitutional pro- 
visions in regard to commerce is to prevent discriminatory action by states 
resulting in a burden on commerce and causing irritation among the states. 
It would be folly to circumscribe the action of the states in other respects 
and leave them free to produce the same evils by means of internal taxa- 
tion. Hence the prohibition of discriminatory taxation can be regarded as 


a “resulting” limitation on state power."*® The apparent reliance on the 
privileges and immunities clause of Article IV as an analogy in Woodruff v. 
Parham is evidence that Miller did follow this line of reasoning. But, as 


*°§ Woodruff v. Parham, 8 Wall. (U.S.) 123, 140 (1869). 


106 8 Wall. (U.S.) 148 (1869), holding valid a state tax of soc per gallon on the sale of im- 
ported liquor where there was a similar tax levied upon the distillation of liquor in the state. 
107 Td. at 151. 


108 Speaking of the tax described in note 106 supra, Miller, J., said, “We do not see in it an 
attempt to regulate commerce, but an appropriate and legitimate exercise of the taxing power 
of the States.” Jd. at 153. One wonders whether the Court realized that the tax in question 
was in fact discriminatory. Thus if each state were to adopt such a system of taxation it is 
obvious that, all other things being equal, imported liquor would cost the consumer s50c more 
per gallon than the domestic product. 


109 Tn addition to the Brown and Cooley cases, neither of which supported his position, Miller 
cited Almy v. California, 24 How. (U.S.) 169 (1861), holding a tax on bills of lading invalid as a 
duty on exports, and Crandall v. Nevada, 6 Wall. (U.S.) 35 (1868), holding invalid a tax on 
passengers leaving the state. In the latter case only Chase, C. J., and Clifford, J., put the de- 
cision on the commerce clause. Miller himself wrote the majority opinion which refused to find 
the tax a regulation of commerce in a matter of national concern within the doctrine of the 
Cooley case. 

ue For an analogous proposition, i.¢., that Congress possesses “resulting” powers, see Legal 
Tender Cases, 12 Wall. (U.S.) 457, 534-7 (1872), per Strong, J. 
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noted above,™ the presence of that clause in the Constitution raises an 
inference that no corresponding protection to goods of extrastate origin 
was intended. Moreover, there is the difficulty of getting around the 
proposition that the Constitution contains no implied limitations on the 
taxing power of the states. 

The second possible rationalization avoids these objections to a large 
extent. It starts with the doctrine of the Cooley case that the power of 
Congress is exclusive as to the regulation of commercial subjects of na- 
tional concern, among which is the interstate movement of goods. No 
state can directly hamper such movement by commercial regulations, that 
is, where the purpose is to aid domestic commercial interests. It follows 
that although a state can impose bona fide taxes on the subjects and con- 
duct of commerce, it cannot use its taxing power as a colorable device to 
further commercial ends. It cannot do indirectly what it cannot do direct- 
ly. The discriminatory nature of the tax betrays the real legislative mo- 
tive. Upon this analysis the doctrine of these cases can be considered as a 
modification of the classification doctrine announced in Gibbons v. 
Og a 

A far more revolutionary doctrine was not only announced but applied 
in the State Freight Tax Case." A Pennsylvania statute laid a tax of from 
two to five cents per ton on all freight transported by a common carrier by 
rail or water any distance within the state. A railroad company resisted 
payment of the tax on coal shipped from within the state to a point out- 
side, and was sustained in its contention by the United States Supreme 
Court. Justice Strong delivered the majority opinion." 

The payment of that tax is a condition, upon which is made dependent the prosecu- 
tion of this branch of commerce. And as there is no limit to the rate of taxation she 
may impose, if she can tax at all, it is obvious the condition may be made so onerous 
that an interchange of commodities with other States would be rendered impossible. 
. » . » Such an imposition, whether large or small, is a restraint of the privilege or right 
to have the subjects of commerce pass freely from one State to another without being 
obstructed by the intervention of State lines. It would hardly be maintained, we think, 
that had the State established custom-houses on her borders . . . . and demanded at 
these houses a duty for allowing merchandise to enter or leave the State . . . . such an 
imposition would not have been a regulation of commerce with her sister States. Yet it 


1 See p. 561 supra. 

*™ The doctrine of the Woodruff case has been applied to invalidate state police regulations 
as well as taxes. Minnesota v. Barber, 136 U.S. 313 (1890); Voight v. Wright, 141 U.S. 62 
(1891). 

™3 15 Wall. (U.S.) 232 (1873). 


™4 Swayne and Davis, JJ., construed the tax as a valid tax on the business of the carriers. 
Id. at 282. 
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is difficult to see any substantial difference between the supposed case and the one we 
have in hand Nor can it make any difference that the legislative purpose was to 
raise money for the support of the State government, and not to regulate transporta- 
tion. It is not the purpose of the law, but its effect, which we are now considering. Nor 
is it at all material that the tax is levied upon all freight, as well that which is wholly 
internal as that embarked in interstate trade."5 
And since the subject demands uniformity of regulation under the doc- 
trine of the Cooley case, the “regulation” here is unconstitutional.”® 
This decision is based on the exclusive theory as modified by the Cooley 
case. The first difficulty came in squaring it with Marshall’s classification 
doctrine."’ Justice Strong eliminated the necessity of this by blandly 
throwing the latter overboard. The second and greater difficulty came in 
reconciling the decision with the orthodox view that the Constitution con- 
tains no implied limitations on the taxing power of the states."* Two lines 
of reasoning were resorted to. Payment of the tax is a condition imposed 
upon persons engaging in interstate commerce; the imposition of condi- 
tions is regulation; the power to regulate interstate and foreign commerce 
was completely surrendered to Congress; therefore the state has no power 
to levy the tax. Not only does this beg the question by a process of de- 
fining terms, but it proves too much, i.e., that a state property tax on rail- 
road rights-of-way would be invalid. Again, state customs duties on inter- 
state exports and imports are forbidden, therefore interstate commerce is 
to be free of state-imposed burdens: the tax in issue is a burden, therefore 
it is forbidden. Non sequitur, of course. It does not follow that because 
the Constitution can be reasonably construed to prohibit the states from 
imposing certain restraints on interstate commerce, such commerce has a 
constitutional immunity from al] state-imposed restraints. No attempt 
was made to explain away Hamilton’s statements in The Federalist,” and 
repeated by Story in his Commentaries,”° or the inference which may be 
drawn from the presence of certain specific limitations on the taxing power 
of the states in the Constitution.™ It is not exaggerating to say that the 
decision in the State Freight Tax Case, one of the most important ever 
made under the commerce clause, was reached in disregard of authority 
and was based on faulty logic and dubious policy. 


"Ss Id. at 276-7. 16 Td. at 279-80. 


"7 See p. 570 supra. It will be recalled that Marshall himself had later questioned the po- 
sition that the exclusive theory could never be applied to state taxation. See p. 572 supra. 


8 See p. 572 supra. It is surprising to find Justice Clifford stating a few years later that it is 
a “settled rule of construction” that “the commercial clause of the Constitution neither confers, 
regulates, nor prohibits taxation.” Transportation Co. v. Wheeling, 99 U.S. 273, 285 (1878). 


"9 See note 74 supra. 120 See note 77 supra. 1 See p. 562 supra. 
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Justice Miller’s rule might be summarized thus: state taxes which (in- 
tentionally) burden interstate commerce (more than intrastate commerce) 
are forbidden regulations of interstate commerce. Justice Strong’s is the 
same, omitting the words in parentheses. But it immediately became ap- 
parent that this rule was too broad. On the same day that it was an- 
nounced, the Court in the case of State Tax on Railway Gross Receipts™ 
upheld a tax of that type. Justice Strong distinguished the first case by 
saying, “It is not everything that affects commerce that amounts to a 
regulation of it, within the meaning of the Constitution.’ And, he said, 
the Constitution should not be construed to destroy the revenue sources 
of the states.” This seems to leave the matter entirely within the discre- 
tion of the Court. 

A few years later, in his opinion in Sherlock v. Alling,’ Justice Field de- 
vised a method of glossing over awkward problems of distinguishing cases 
such as were presented in State Tax on Railway Gross Receipis.*5 The 
method was to draw the line between “direct” burdens on and regulations 
of interstate commerce and those “indirect” in effect.° This formula 
amounts to a substitute for that laid down in the Cooley case. In vague- 
ness of meaning, the “direct burden” doctrine exceeds all the rest; it 
leaves the Court practically free to decide each case as it wishes.” The 
Supreme Court has appreciated its advantages.’* At any rate, Justice 
Field’s doctrine has been frequently used, especially in taxation cases. 

Another blow at the classification doctrine was struck in Henderson v. 
Mayor of New York, holding invalid a statute requiring the payment of 
a fee by the master of the vessel for each immigrant landed. Justice Miller 
said that it made no difference whether or not this were regarded as an 


1a 15 Wall. (U.S.) 284 (1873). 

33 Jd. at 293. Justice Miller delivered a vigorous dissenting opinion, in which Field and 
Hunt, JJ., concurred, urging that the Constitution be construed to prevent the recurrence in 
any form of those burdens and restrictions on commerce which were its primary cause. Jd. 
at 297-9. 

4.93 U.S. 99 (1876), holding an interstate carrier by water liable under a state wrongful 
death act. 

5 75 Wall. (U.S.) 284 (1873). 

6 93 U.S. 99, 103 (1876). 

7 “Tn this case the traditional test of the limit of state action by inquiring whether the 
interference with commerce is direct or indirect seems to me too mechanical, too uncertain in 
its application, and too remote from actualities, to be of value. In thus making use of the ex- 
pressions, ‘direct’ and ‘indirect interference’ with commerce, we are doing little more than 
using labels to describe a result rather than any trustworthy formula by which it is reached.” 
Di Santo v. Pennsylvania, 273 U.S. 34, 44 (1927), per Stone, J., dissenting. 

18 See p. 589 infra. 9 92 U.S. 259 (1876). 
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exercise of the police power. It amounted to a regulation of foreign com- 
merce as to a subject demanding uniformity and hence was void."*° 

Almost complete victory for the exclusive theory was attained in the 
group of cases just discussed. The police and taxing power exceptions 
from its scope had been repudiated, and the field of concurrent power as 
blocked out in the Cooley case had been narrowed by a broad interpretation 
of the “uniformity” test of that case. Henceforth, the Court was to be 
chiefly concerned with the application, rather than the selection, of doc- 
trines. There was soon to occur, however, one more interesting and im- 
portant development. 


THE SILENCE OF CONGRESS AND ITS VOICE 


When called upon to translate the doctrine of Woodruff v. Parham into 
a decision in Welton v. Missouri,’* Justice Field undertook to provide a 
new rationalization for the doctrine of the former case. 


It is sufficient to hold now that the commercial power [of Congress] continues until 
the commodity has ceased to be the subject of discriminating legislation by reason of 
its foreign character. That power protects it, even after it has entered the State, from 
any burden imposed by reason of its foreign origin 

The fact that Congress has not seen fit to prescribe any specific rules to govern 
inter-State commerce does not affect the question. Its inaction on this subject, when 
considered with reference to its legislation with respect to foreign commerce, is equiva- 
lent to a declaration that inter-State commerce shall be free and untrammelled. As the 
main object of that commerce is the sale and exchange of commodities, the policy thus 
established would be defeated by discriminating legislation like that of Missouri." 


The meaning of these passages is obscure. A statement made by Justice 
Field a few years later leads one to conclude that he did not intend to an- 
nounce an independent doctrine, but rather to bolster up Justice Miller’s 
argument in Woodruff v. Parham*™** by suggesting an additional reason 
why the result reached in Welton v. Missouri was sound, i.e., because it 
coincided with the wishes of Congress. The statement referred to was 
made by way of dictum in County of Mobile v. Kimball :**4 


Some of them [subjects of commercial regulation] are national in their character, 
and admit and require uniformity of regulation, affecting alike all the States 
Here there can of necessity be only one system or plan of regulations, and that Con- 


13° Td. at 271-3. Miller, J., adverted to the difficulty of applying the classification doctrine, 
and pointed out that Congress had power to enact a similar statute under its commercial pow- 
er, the same point made by Story, J. (see p. 574 supra). 

138 ot U.S. 275 (1876), holding invalid a license tax on peddlers of goods of extrastate origin. 

18 Td. at 282. 


33 8 Wall. (U.S.) 123 (1869). See p. 578 supra. 134 102 U.S. 691 (1881). 
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gress alone can prescribe. Its non-action in such cases with respect to any particular 
commodity or mode of transportation is a declaration of its purpose that the commerce 
in that commodity or by that means of transportation shall be free." 


On the other hand in respect of matters of local concern the silence of 
Congress, said the learned Justice, indicates an intent to permit regulation 
by the states."* 

All of which adds nothing whatever to the doctrine of the Cooley case 
insofar as the results of its application are concerned, since presumably 
the Court is to continue to draw the line between matters of national and 
those of local concern. Justice Field’s effort might be interpreted as an 
attempt to conceal the blunt reality of judicial control behind an apparent 
deference to the “‘will” of Congress—conveniently discovered to coincide 
with that of the Court. Be that as it may, it is doubtful if the learned 
Justice foresaw the end to which his words were to lead. 

In Bowman v. Chicago & R. Co.,'*7 the Supreme Court held that a “dry” 
state had no power to prohibit the interstate importation of liquor for use 
therein. The majority opinion, delivered by Justice Matthews, consisted 
largely of a rather labored attempt to show that the statute must be 
classified as a regulation of interstate commerce rather than of police." 
He relied chiefly on the point made by Justice Catron in the License 
Cases,"*® that the federal commercial power would be really subordinate if 
the states in the exercise of their police powers could outlaw traffic in cer- 
tain commodities. Hence it was believed necessary to limit the “police” 
power branch of the classification doctrine, insofar as prohibition of im- 
portation was concerned, to unmerchantable articles such as diseased ani- 
mals and decayed food.'*° Such a construction of the classification doc- 
trine goes far toward limiting it out of existence. In a strong dissenting 
opinion Justice Harlan maintained that the statute fell within the police 
power of the state and that that power could be freely exercised in the 
absence of conflicting federal legislation.** 

The most interesting feature of the case was the twist given by Justice 


"38 Id. at 697. 136 Td. at 698-0. "37 125 U.S. 465 (1888). 


138 “Tt is essentially a regulation of commerce among the States within any definition here- 
tofore given to that term, or which can be given; and although its motive and purpose are to 
perfect the policy of the State of Iowa in protecting its citizens against the evils of intemper- 
ance, it is none the less on that account a regulation of commerce.” Jd. at 493. Reliance was 
also put on the extrastate effect of the statute on shippers and carriers. Jd. at 486, 498-9. 

139 See p. 575 supra. 

14° Bowman v. Railway Co., 125 U.S. 465, 489 (1888). 


1# Id. at 509. Waite, C. J., and Gray, J., concurred in the dissent. 
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Matthews to Justice Field’s “silence of Congress’** idea.'*? The almost 
meaningless verbal formula of the County of Mobile case was turned about 
and transformed into a proposition of great potential effect. “It [a state] 
cannot, without the consent of Congress, express or implied, regulate com- 
merce between its people and those of the other States of the Union in 
order to effect its end, however desirable such a regulation might be.’’"44 
This seems to be a declaration that Congress can permit the states to 
regulate interstate commerce in respect of matters which the Supreme 
Court would classify as those of national concern under the doctrine of the 
Cooley case. 

Why, in the midst of the process of extending the limitations on state 
power under both the Fourteenth Amendment and the commerce clause, 
did the Court make this gesture of abdicating its position to Congress? 
It is not improbable that the justices were unsure of their position and 
wished to prepare an avenue of graceful retreat by shifting the ultimate 
responsibility to Congress. The extension of the negative implications of 
the commerce clause had been tremendous in the two decades since the 
Civil War.'4s Perhaps the Court was afraid that it had carried things too 
fast and too far, particularly in regard to the practical abandonment of 
the classification doctrine. Maybe the members of the majority in the 
Bowman case, observing the apparent virility of the prohibition move- 
ment, doubted whether their own rather unsympathetic attitude toward 


™# Borrowed from Biklé, The Silence of Congress, 41 Harv. L. Rev. 200 (1927). 


43 It is significant that Justice Field did not concur in this step, but filed a separate con- 
curring opinion. Bowman v. Railway Co., 125 U.S. 465, 500 (1888). 


+44 Id. at 493 (italics added). Again: “If not in contravention of any positive legislation by 
Congress, it is nevertheless a breach and interruption of that liberty of trade which Congress 
ordains as the national policy, by willing that it shall be free from restrictive regulations.” 
Id. at 498. 


™48 The State Freight Tax Case, 15 Wall. (U.S.) 232 (1873), was the first decision based 
squarely and solely on the exclusive theory. It was followed by Welton v. Missouri, 91 U.S. 
275 (1876) (tax discriminating against peddlers of imported goods); Henderson v. Mayor of 
New York, 92 U.S. 259 (1876) (tax on landing of immigrants); Railway Co. v. Husen, g5 U.S. 
465 (1878) (import embargo on Texan cattle); Hall v. De Cuir, 95 U.S. 485 (1878) (statute 
requiring river steamboats to furnish equal accommodations for white and black passengers) ; 
Western Union Telegraph Co. v. Texas, 105 U.S. 460 (1882) (tax on all telegraph messages); 
Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196 (1885) (tax on entire capital stock of for- 
eign corporation engaged solely in interstate commerce); Wabash, etc., R. Co. v. Illinois, 118 
U.S. 557 (1886) (regulation of freight rates on interstate shipments); Robbins v. Taxing Dis- 
trict, 120 U.S. 502 (1887) (non-discriminatory tax on drummers); Philadelphia, etc., S. S. Co. 
v. Pennsylvania, 122 U.S. 326 (1887) (franchise tax on domestic corporation measured by 
gross receipts). In all of these cases the state legislation was held unconstitutional because of 
the exclusive character of the power of Congress over the particular subject-matter. 
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that movement’ reflected the dominant public opinion of the country. 
Did national public policy demand that the interstate liquor traffic be 
immune from state interference? Perhaps the justices were coming to be- 
lieve that a legislature was better equipped to answer such questions than 
was a court of law, a belief which may have been shared by the framers of 
the Constitution, judging by the language of that document. 

Two years later the reasoning of the Bowman case was carried to its 
logical conclusion in Leisy v. Hardin,’ holding that a state could not for- 
bid “original package” sales of liquor imported from another state, and 
overruling the License Cases insofar as they were inconsistent with the 
result now reached."* Although his opinion is marked by confusion of 
thought, Chief Justice Fuller made it clear that Congress could, in effect, 
overrule the decision if it wished. 

And while by virtue of its jurisdiction over persons and property within its limits, a 
State may provide for the security of the lives, limbs, health and comfort of persons 
and the protection of property so situated, yet a subject matter which has been con- 
fided exclusively to Congress by the Constitution is not within the jurisdiction of the 
police power of the State, unless placed there by congressional action.*49 

Congress lost no time in accepting the invitation to speak. The Wilson 
Act** of 1890 purported to subject imported liquor to the “police power” 
of a state upon its arrival and delivery for use or sale therein regardless of 
the form of the package. No better illustration of the artificiality of using 
an inference drawn from the silence of Congress as a basis of decision need 
be sought. 

In the case of In re Rahrer'* the Supreme Court bowed to the wishes of 
Congress and upheld a state statute, enacted prior to the Wilson Act, for- 
bidding the sale of liquor by its importer in the original package. The ra- 

146 Cf. Plumley v. Massachusetts, 155 U.S. 461 (1894), upholding state statute forbidding 


sale in original packages of imported oleomargarine colored to resemble butter. Presumably 
the Court believed the evil here to be greater than in the Bowman Case. 

47135 U.S. 100 (1890). Gray, Harlan, and Brewer, JJ., dissented. 

+48 The dissenting opinion points out that the silence of Congress during the forty years that 
the License Cases were regarded as the law of the land is strong evidence of approval of the 
results there reached, rather than, as the majority would have it, a mute protest against those 
decisions. Jd. at 160. 

149 Id. at 108 (italics added). It would seem that Chief Justice Fuller was preparing for the 
task of rationalization to come by suggesting that the state statute was an exercise of the 
police power, thus departing somewhat from the position taken in the Bowman case. But ¢f. 
id. at 115, where the statute appears to have been regarded as a regulation of commerce. See 
also id. at 119, where occurs a passage which seems to imply that Congress could change the 
result in the Bowman case by “reclassifying” the state statute as an exercise of the police 
power. 


18° 26 Stat. 313 (1890); 27 U.S.C.A. § 121 (1935). 140 U.S. 545 (1891). 
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tionalization of this result as drawn from the opinion of Chief Justice 
Fuller runs something as follows: the power of Congress to regulate inter- 
state commerce as to subjects national in nature is exclusive.’* The police 
power of the states is concurrent with the commercial power of Congress 
in all cases, subject of course to being superseded by an exercise of the 
federal power.**? In matters of national concern the silence of Congress is 
construed as the indication of a desire that such matters be free of all regu- 
lation, and this “‘will’’ of Congress supersedes all inconsistent state stat- 
utes even though enacted under the concurrent police power."** Hence 
there is no question of delegation of power, or of reviving an unconstitu- 
tional statute. The Wilson Act merely removed an “impediment” which 
had rendered the state statute inoperative, just as the repeal of a statute 
forbidding state action would do." 

It is submitted that this rationalization is basically unsound. If the 
commerce clause of the Constitution imposes no restraints on the police 
power of the states, as the opinion seems to assume, then any limitation 
upon the exercise of such power must be based upon the supremacy clause 
of Article VI which provides that “the Laws of the United States which 
shall be made . . . . shall be the supreme Law of the Land.’ It is carry- 
ing things a bit too far to say that Congress is “making laws”’ by its very 
refusal to make laws, and that its unexpressed intentions and desires are 
the “supreme law of the land.’5’ It follows that there can be no warrant 
in the Constitution for the proposition that the silence of Congress can 
in any way limit or restrain the exercise of a state power.'** Furthermore, 


13 Id. at 555. 


183 Jd. at 554-7. Gibbons v. Ogden was relied on for this proposition—the classification 
doctrine. 


184 Id. at 555-6. 


185 Jd. at 564. For a full discussion and presentation of this interpretation of the opinion, see 
Biklé, The Silence of Congress, 41 Harv. L. Rev. 200 (1927). It should be noted that the 
Court’s reasoning would not apply to a case where the state legislation was classified as com- 
mercial regulation, as was the situation in the Bowman case (see p. 584 supra). 

+86 Quoted in full in note 33 supra. 

87 Possibly Chief Justice Waite was seeking to explain away this absurdity when he said, 
“The power of regulation may be exercised without legislation as well as with it. By refraining 
from action, Congress, in effect, adopts as its own regulations those which the common law 
.... has provided for the government of such business.” Hall v. De Cuir, 95 U.S. 485, 490 
(1878). Justice Story had thrown out a similar suggestion in The Chusan, 2 Story 455, 46s, 
Fed. Cas. no. 2717 (C. C. Mass. 1843). Even so, the difficulty remains, since the common law 
cannot be the supreme law of the land until Congress “makes” it such by affirmative action. 

188 The statement is not intended to cast any doubt on the “occupation of the field” doctrine 
(see note 12 supra). Even in that case the restraint on state power is based on negative infer- 
ences drawn from the statute of Congress. 
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this rationale would deny any effect to a federal statute purporting to per- 
mit commercial regulation by the states of matters held by the Court to be 
of national interest, the very situation presented in Whitfield v. Ohio." 

Moreover, the practical difficulty involved in trying to ascertain what 
Congress intends when it stands silent is so great that the above ration- 
alization is patently unreal as a description of the judicial process of decid- 
ing a case like Leisy v. Hardin. The “psychoanalysis” of Congress is a 
perilous venture when that body speaks™ and a hopeless task when it is 
silent. It would seem that the only sensible course is to hold that when 
Congress says nothing it means what it says. 

An alternative rationalization might be developed from the statement in 
the opinion that Congress can divest articles of their character as subjects 
of interstate commerce at a moment earlier than the sale in the original 
package."* Of course, it cannot be intended that Congress can finally 
draw the line between interstate and internal commerce, since that would 
imply that Congress could vary its own power, as well as that of the states, 
at will. The statement might be construed to mean that Congress can re- 
move the immunity from state action enjoyed by an article moving in 
interstate commerce." This, however, amounts to saying that Congress 
can restore to the states powers impliedly denied to them by the Constitu- 
tion. Jf the Constitution excludes state power to forbid the importation of 
liquor because it is an article moving in interstate commerce, it is difficult 
to see how Congress could confer that power even if it were to prohibit all 
interstate movement of liquor. 

Before attempting to devise a rationalization of the decision in the 
Rahrer case which will be consistent with the accepted doctrines of the 
Supreme Court, it will be helpful to consider some recent developments in 
those doctrines. 


189 66 Sup. Ct. 532 (1936). See p. 557 supra, and p. 590 infra. 
6° United States v. Constantine, 56 Sup. Ct. 223, 228 (1935), per Cardozo, J., dissenting. 


6t For a famous instance in which the Court misconstrued the “voice” of Congress, see 
Pennsylvania v. Wheeling Bridge Co., 13 How. (U.S.) 518 (1852); result reversed by act of 
Congress, same case, 18 How. (U.S.) 421 (1856). 


162 Jn re Rahrer, 140 U.S. 545, 562 (1891). At another point the opinion speaks of Congress’ 
allowing “imported property to fall at once upon arrival within the local jurisdiction.” Jd. at 
564. The opinion in the Whitfield case seems to adopt this rationalization. See excerpt quoted 
On Pp. 557 supra. 


63 See Powell, The Validity of State Legislation under the Webb-Kenyon Law, 2 So. L. Q. 
112 (1917), for a discussion of this and other possible rationalizations of the decision in the 
Rahrer case. Professor Powell did not seem aware of the basic flaw in the silence of Congress 
doctrine as pointed out above. 
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RECENT DEVELOPMENTS 


In 1913 Justice Hughes, in his opinion in the Minnesota Rate Cases, 
undertook to collect and classify the previous cases dealing with the nega- 
tive implications of the commerce clause for the purpose of deducing 
therefrom the controlling principles. The fundamental principle he stated 
thus: “If a state enactment imposes a direct burden upon interstate com- 
merce, it must fall regardless of Federal legislation.’’*’ The doctrine of the 
Cooley case was also reaffirmed,™ as was the classification doctrine in a 
limited form.”*? Apparently the “direct burden” test was regarded as the 
equivalent of that applied under the Cooley doctrine,’® although the two 
are, in theory, based on quite different grounds and may conceivably lead 
to opposite results in some cases." The Cooley doctrine looks to the sub- 
ject-matter of the regulation; the “direct burden’’ doctrine to the inci- 
dence and effect of the regulation upon the conduct of interstate com- 
merce. 


The emphasis placed on the “direct burden” test was bound to further 
weaken the effect of the classification doctrine which, as has been seen, 
had already suffered extensive curtailment in the State Freight Tax,'7° 
Henderson,” and Bowman'” cases. It focuses attention on the effect of the 
state legislation rather than upon the motive of the legislature. This 


tendency was carried to the extreme in Di Santo v. Pennsylvania‘ wherein 
the Court held unconstitutional a statute requiring steamship ticket 


64 230 U.S. 352, 396-412 (1913). 
6s Td. at 396. See p. 582 supra, for the origin of this doctrine. 
*% Minnesota Rate Cases, 230 U.S. 352, 399-400 (1913). 


67 Td. at 406-8. The states were conceded to have power to forbid the importation of arti- 
cles dangerous to health, and those susceptible of fraudulent disposition (id. at 408), but not of 
“legitimate articles of commerce” such as liquor (id. at 401) where the danger presumably is to 
morals. The taxing power was grouped with the commercial power and definitely put outside 
the scope of the classification doctrine (id. at 400). 


168 Td. at 400. 


169 F.g., the decision in Gilman v. Philadelphia, 3 Wall. (U.S.) 713 (1866), that the erection 
of a bridge across a navigable stream was within the state’s power because the subject was 
suited to diverse regulation, might have gone the other way if the destruction of plaintiff’s 
carrying business had been the point of approach. 


1 P. 581 supra. ™ P, 582 supra. 2 P. 584 supra. 


*73 273 U.S. 34 (1927). Holmes, Brandeis, and Stone, JJ., dissented in opinions by the latter 
two. Cf. Plumley v. Massachusetts, 155 U.S. 461 (1894). 
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agents to be bonded to protect the public against fraud. Justice Butler 
stated the basis of decision: 

A state statute which by its necessary operation directly interferes with or burdens 
foreign commerce is a prohibited regulation and invalid, regardless of the purpose with 
which it was passed Such legislation cannot be sustained as an exertion of the 
police power of the State to prevent possible fraud.*” 

On the other hand, the Supreme Court has more recently relied upon 
the classification doctrine to uphold a state regulation which directly 
burdened interstate commerce. In Bradley v. Public Utilities Commis- 
sion,*> an order denying permission to operate as an interstate motor 
carrier was upheld on the ground that the purpose of the denial was to pre- 
vent dangerous congestion on the highway. Buck v. Kuykendall*” was dis- 
tinguished on the ground that there the purpose of the refusal was to pre- 
vent competition with existing carriers, a motive rendering the regulation 
“commercial.” 

In this connection the stress placed upon the purpose of the legislation 
in Baldwin v. Seelig'”’ is significant. Indeed the opinion in that case carries 
the restrictive aspect of the classification doctrine further than ever be- 
fore. According to the language of Justice Cardozo, quoted at the outset 
of this paper,"”* all state regulations enacted with the purpose and having 
the effect of suppressing extrastate competition are unconstitutional re- 
gardless of the incidence of the regulation. Thus, in that case not only 
was the restriction upon the sale of imported milk in original packages 
held invalid, but that upon the sale in broken packages as well, a transac- 
tion uniformly classed as internal commerce.'”? The supposed intent of 
the framers of the Constitution to remove all interstate trade barriers was 
chiefly relied upon,"® although some attempt was made to find a “direct 
burden’”’ because of the legislative intent to curtail interstate commerce."™ 
The general tenor of the opinion is similar to that of Justice Miller in 
Woodruff v. Parham.** No mention was made of the silence of Congress. 

In spite of the broad statements and emphatic language used in the 
Seelig case, the Supreme Court in Whitfield v. Ohio*** held that a state can 

174 Id. at 37. 175 289 U.S. 92 (1933). 

*% 267 U.S. 307 (1925), holding invalid a similar state order. 

177 294 U.S. 511 (1935). 178 P. 556 supra. 

179 In the trial court the latter regulation was upheld on this ground, although the former was 


held invalid. Seelig v. Baldwin, 7 F. Supp. 776, 779 (N.Y. 1934), per L. Hand, J. The opinion 
points out the inconsistency of the classification doctrine with the “direct burden” doctrine. 


+8 Baldwin v. Seelig, 294 U.S. 511, 522-3 (1935). 
*& Td. at 522. This seems to be a departure from the objective character of that test. 
18 See p. 578 supra. *83 56 Sup. Ct. 532 (1936). 
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forbid the sale of imported convict-made goods in broken packages and, 
with the consent of Congress, in original packages.*** Putting the federal 
statute to one side for the moment, how can these cases be reconciled? 
Not upon diversity in the purpose of the legislation, since in each case it 
was designed to protect local producers against extrastate competition of 
the same type—underselling because of lower production costs; nor upon 
the humanitarian ground of discouraging the exploitation of forced labor 
for private profit, since that can be no more the legitimate concern of the 
state of destination than would be the employment of any persons at less 
than a living wage; nor yet upon a difference in the directness of the bur- 
dens. There is, however, one method" of explaining the decisions, if not 
of reconciling the opinions. 

There is one very significant difference in the facts of the two cases. 
The business of producing and distributing milk is an industry of the 
first rank in this country, whereas that concerned with convict-made 
goods is insignificant. If New York were permitted to tinker with the 
distributing end of the milk marketing system, severe dislocations of the 
entire system might follow causing loss to thousands of dealers and pro- 
ducers in other states who had invested their labor and capital in the faith 
that the free interstate marketing system would continue. No conse- 
quences of comparable gravity can flow from the action of Ohio. In short, 


the national interest in securing to the milk industry a free nationwide 
market is vastly greater than that in affording similar protection to prison 
industries. The former is deemed sufficient to override the legitimate and 
praiseworthy interest an individual state may have in improving the 
economic position of its producers; the latter is not. May not the Court 
really, underneath all the doctrines and formulas, be deciding these com- 
merce clause cases by balancing conflicting interests, the national against 


*84 See quotation on p. 557 supra. 


"48s A distinction might be drawn on the ground that the New York statute discriminates 
against imported goods whereas the Ohio statute does not. The purchase of milk in Vermont 
and its importation into New York were entirely lawful acts. Hence the title of the importer in 
New York was as perfect as that of an owner of milk produced in that state who had paid the 
statutory price therefor. Yet the former was forbidden to sell his milk and the latter permitted, 
a discrimination which, it could be urged, was based on the origin of the goods. The Ohio 
statutes, on the other hand, forbid all persons to sell convict-made goods, of whatever origin, 
upon the open market. The distinction disappears, however, if the New York statutes are read 
as forbidding the sale of all milk, of whatever origin, whose producers received less than the 
statutory price. 

Incidentally one wonders why counsel for Whitfield did not rely on the equal protection 
clause. Is it reasonable to classify the shirts on a merchant’s shelf, which are of identical kind 
and quality, according to the conditions under which they were manufactured in other states? 
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the local? And would this not be the most desirable approach after 
all?"*? The Court’s failure openly to espouse it as a rule of decision is not 
surprising. That tribunal is naturally somewhat reluctant to hold itself 
out as the director of major economic policies when it already is in a posi- 
tion to exercise a large degree of discretion by selecting that one of the di- 
verse and mutually inconsistent doctrines at hand, which will lead to the 
result deemed best under the circumstances. Then there are fundamental 
principles of constitutional interpretation to be reckoned with, as well as 
the various subordinate doctrines, each supported by scores of Court 
opinions over many years. 


A POSSIBLE SOLUTION 


It is submitted that there is a way out which will not involve an out- 
right abandonment of these intrenched doctrines and which will not stray 
from accepted principles of constitutional interpretation. It involves, of 
course, the creation of a new doctrine, but one more flexible than the old 
and hence more workable. 

The basic proposition would be that of the Cooley case, that the com- 
merce clause of itself excludes some state action in relation to certain sub- 
jects, but not all state action as to all subjects. Instead of considering 
only the subject-matter of the regulation, the inquiry would extend to a 
consideration of all the circumstances of the case. The test would be that 


already suggested—which interest, that of state or nation, should pre- 
vail.** This involves no greater departure from sound constitutional 
interpretation than did the Cooley case itself. The long step was taken in 
1852 when the Supreme Court assumed the power to apply either the ex- 
clusive or the concurrent theory of interpretation in its discretion. 


*% The above suggestion would go far to explain the decision in Silz v. Hesterberg, 211 U.S. 
31 (1908), that a state may prohibit the possession of lawfully-acquired, imported game birds 
during the closed season on such birds in that state, a decision which has been hard to square 
with accepted doctrine. See Baldwin v. Seelig, 294 U.S. 511, 525 (1935). Cf. Bayside Fish 
Flour Co. v. Gentry, 56 Sup. Ct. 513 (1936). 

Perhaps the suggestion also provides the key to reconciling Geer v. Connecticut, 161 U.S. 
519 (1896), upholding a state export embargo on game birds lawfully killed, with Foster- 
Fountain Packing Co. v. Haydel, 278 U.S. 1 (1928), contra as to export embargo on unshelled 
shrimp; and Hudson County Water Co. v. McCarter, 209 U.S. 349 (1908), upholding export 
embargo on river water, with Pennsylvania v. West Virginia, 262 U.S. 553 (1923), contra as to 
— embargo on natural gas. See Frankfurter and Freund, Interstate Commerce, 8 Soc. 

Sci. Ency. 220, 222, 226 (1932). 

*87 This suggestion is neither original nor novel. See the dissenting opinion of Stone, J., in 
Di Santo v. Pennsylvania, 273 U.S. 34, 43-5 (1927), quoted in part in note 127 supra; argu 
ment of counsel in Baldwin v. Seelig, 294 U.S. 511, 513 (1935). 

*88 Cf. the language of the opinion in the Cooley case, “whatever subjects of this power are 
in their nature national.” (See p. 576 supra, for context.) 
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The next step would be finally to abandon the classification doctrine as 
an ultimate determinant, and transform it into a method of approach. 
The purpose of the state legislation should be an important factor to be 
considered in determining whether in a given case the interest of the state 
should or should not prevail. Thus a statute intended to prevent the 
spread of disease might be upheld in a situation where a similar regulation 
based on any other motive might be invalidated. In cases where the na- 
tional interest is strong, however, and the danger to health slight, the 
federal power might well be held exclusive. On the other hand, as in the 
Whitfield case, the fact that the motive of the state legislature is to further 
the economic interests of its people should not preclude a finding of state 
power. Because of the absence of a legitimate state interest, the result in 
a case involving discriminatory state legislation would be the same as that 
now reached. 

In much the same way the incidence of the burden of the regulation, 
whether direct or indirect, could be considered as a factor in reaching the 
final determination. This particular approach has been most frequently 
applied in taxation cases in the past. It is useful in such cases but it 
should not be the only factor considered. Weight would also be given, 
under the proposed doctrine, to the revenue needs of the state and to the 
possible injustice of casting an unequal tax load on intrastate competitors. 

No significance, of course, would be attached to the silence of Congress, 
for reasons pointed out above. But not so as to the “‘voice of Congress.” 
The Whitfield case indicates that the expressed intention of Congress to 
permit state action does have a practical effect. The next problem is to 
square this result with theory. This leads to the second part of the sug- 
gested solution. 

As has already been seen, the silence of Congress can be no impediment 
to state action; hence in the absence of any federal legislation, all limita- 
tions on the states must be derived directly from the Constitution. But, if 
so, how explain the decision of the Rahrer case? Can Congress remove a 
constitutional limitation? No, but Congress can alter other factors so that 
certain state action no longer falls within the constitutional prohibition. 

We start with the proposition that the commerce clause is to be con- 
strued to exclude directly state power in situations where the national 
interest in having interstate traffic free from state restraints is stronger 
than the local interest in question. The next proposition is that Congress 
is the proper body to balance these conflicting interests. It follows that 
when Congress assents to certain state action under specified circum- 
stances, it amounts to a finding that in that particular situation the state 
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interest is dominant, a finding which the Supreme Court should and will 
follow in subsequent cases."*® In the silence of Congress the Court, per- 
force, must balance the interests according to its view of sound policy, just 
as a court must decide ordinary causes in the absence of applicable legisla- 
tion. In the former case, as in the latter, when the legislature does an- 
nounce a different policy, it should prevail as the policy of the nation. 

There is no difficulty in reconciling this solution with accepted constitu- 
tional principles. Congress has the undisputed power to restrict the area 
in which state action is permitted by the Supreme Court. Why can it not 
expand that area as well? The objection that Congress cannot define the 
limits of its own power is not in point; Congress is regulating subjects 
which are conceded to be within its power. Nor, under the suggested in- 
terpretation of the commerce clause, is Congress delegating power to the 
states. It is determining the national policy, an ordinary and proper legis- 
lative function. The Constitution, according to the proposed view, pro- 
hibits state action which is in conflict with national policy; a change in 
that policy may result in removing the restraint, but it does not alter the 
interpretation of the Constitution itself. 

Another possible objection is that the Constitution itself contemplates 
and demands uniformity of commercial regulations in regard to certain 
important matters—the argument which prevailed with the Court in re- 
spect to the admiralty jurisdiction of Congress." To this two answers can 


be made. In the first place, there is no warrant for this contention in the 
language of the Constitution. The presence of express requirements of 
uniformity in relation to the taxing, naturalization, and bankruptcy pow- 
ers,** and of equality of treatment in the regulation of ports’ raises an 
inference that no such limitations on the general commercial power were 
intended." Moreover, Congress is expressly authorized to permit the 


189 See Reynolds, op. cit. supra note *, 147-55, for a similar suggestion and arguments in its 
support. 

19° Nevertheless it has been seriously advanced. See Biklé, op. cit. supra note 155, at 213. 
Cf. Powell, op. cit. supra note 163, at 135-6. 

1" See Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920); and Washington v. Dawson 
& Co., 264 U.S. 219 (1924), holding that Congress cannot permit state workmen’s compensa- 
tion acts to be applied to maritime workers. For criticism of the result, see Morrison, Work- 
men’s Compensation and the Maritime Law, 38 Yale L. J. 472, 477-83 (1929). 

12 U.S. Const., art. 1, § 8, cl. 1, 4. 193 U.S. Const., art. 1, § 9, cl. 6. 

194 Chief Justice Marshall’s statement on this point is classic. “It is the power to regulate; 
that is, to prescribe the rule by which commerce is to be governed. This power, like all others 
vested in Congress, is complete in itself, may be exercised to its utmost extent, and acknowl- 
edges no limitations, other than are prescribed in the constitution. These are expressed in plain 
terms.” Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 196 (1824). 
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imposition of customs duties by the states,’*s thus leading to diversity in 
respect of a matter in which Congress itself must act uniformly. Secondly, 
the Supreme Court in Clark Distilling Co. v. Western Maryland R. Co.*® 
held that the commercial power of Congress was not subject to the re- 
quirement of uniformity. 

From the practical standpoint the arguments in favor of the voice of 
Congress doctrine as here outlined far outweigh those to the contrary. The 
regulation of commerce, like taxation, is a “practical” matter—by which 
is meant that the effect on individuals is so great, largely because of the 
tendency of competitive forces to amplify any inequality in the effect of 
the legislation, that logic alone is not a safe guide. According to the sug- 
gested “balance of interest” doctrine, the “correct” delimitation of the 
sphere of state power requires a knowledge of a tremendous number and 
variety of facts, and involves a series of intelligent choices between alter- 
native systems of governmental control. True, a court can handle this 
problem—indeed, it must when Congress stands silent. But Congress is a 
far more suitable body to perform this function. It is in an immensely su- 
perior position in respect of gathering facts and forecasting future develop- 
ments. More important, it is the policy-formulating branch of the govern- 
ment. Congress has always actively and intelligently sought to guide the 
commercial development of the nation by affirmative legislative action. 
It has helped certain industries by protective tariffs, loans, and subsidies; 
it has hampered others by burdensome special taxes. The determination 
of the extent to which a given commercial activity should be free from 
state regulation and taxation falls in the same general category—it too 
may make or break. Again, Congress can, by drawing the line with more 
precision and in greater detail than can the Supreme Court, which deals of 
necessity in generalities, eliminate much of the uncertainty in this field of 
constitutional law, a gain of great importance to both state governments 
and private industry."”” 

Against these arguments can be set the contention that diversity in the 
regulation of certain commercial activities would be so inimical to the 
national welfare that even Congress should not be able to sanction it. 
This argument assumes that Congress may at some future time err so 
grossly in determining where the balance of interest lies that the Supreme 

5 U.S. Const., art. 1, § ro, cl. 2. Set out on p. 562 supra. 

1% 242 U.S. 311, 326-31 (1917), holding valid a federal statute forbidding the carriage of 
liquor into any state for use in violation of the laws thereof. For a critical discussion of this 
case, see Powell, op. cit. supra note 163. 

197 See International News Service v. Associated Press, 248 U.S. 215, 264-7 (1918), per 
Brandeis, J., dissenting. 
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Court will be convinced of the mistake. So far the Supreme Court has 
been willing to follow the lead of Congress, even when contrary to its own 
previous—albeit somewhat hesitant—conception of sound policy, as in the 
liquor cases. What it would do in the assumed case cannot be predicted. 
It is not unlikely that the Court will have an opportunity to clarify its 
position in the relatively near future. A bill to permit state taxation of 
interstate sales transactions has been proposed ;’® and the Whitfield deci- 
sion invites a new attack on the child labor problem along the lines of the 
Hawes-Cooper Act." 


The negative implications of the commerce clause have undergone a 
most intricate and interesting evolution. The variety of doctrines which 
have been advanced from time to time by members of the Supreme Court 
and the decided shifts in the position taken by that tribunal are truly re- 
markable. Generally speaking, the trend from the beginning has been 
toward limiting the scope of state power, but there has been a decided 
change in the conceptions of public policy which have led the Court to 
pursue this course. Originally, the Supreme Court felt called upon to curb 
the states in order to protect the prerogatives of Congress; Marshall, 
Story, and McLean were motivated by a desire to build up a strong cen- 
tral government. After the Civil War, the chief objective of the Supreme 
Court seems to have been, and to be, the elimination of all state interfer- 
ence with interstate commerce. The ideal now is freedom of trade; the 
merchant has supplanted Congress as the object of the Court’s solicitude. 
The final development has been the appearance of Congress as an ally of 
its onetime rivals, the state legislatures. 

It may well be that the future disputes over the negative implications 
of the commerce clause will center largely about the extent of the power 
of Congress to permit state regulation. It will be somewhat ironical if the 
arguments of Webster and Story, which were advanced to prevent the 
states from trespassing upon the domain of Congress, are used to deny to 
Congress the power to permit the states to enter. 

198 See Perkins, The Sales Tax and Transactions in Interstate Commerce, 12 N.C. L. Rev. 
99 (1934); Lowndes, State Taxation of Interstate Sales, 7 Miss. L. Jour. 223 (1935). 


199 At this point the well-known case of Hammer v. Dagenhart, 247 U.S. 251 (1918), appears 
as a possible barrier. Will the Supreme Court permit Congress and the states acting in concert 
to do what it has held that neither Congress nor the states (cf. Baldwin v. Seelig, supra pp. 556, 
590) can do alone? This interesting problem, involving as it does the affirmative interpretation 
of the commerce clause, lies beyond the scope of this paper. For a discussion of Whitfield v. 
Ohio from this viewpoint, see note, Power of Congress to Subject Interstate Commerce to 
State Regulation, post, p. 636; 49 Harv. L. Rev. 466 (1936). 
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PROPOSED “PARTIES” AND “JOINDER” SECTIONS 
FOR FEDERAL PLEADING RULES 


Wituram L. EaGieton* 


HE persistent demand for pleading reform during the last century 
has indicated that our older systems of pleading have proved un- 


satisfactory. Yet even the most rabid of the reformers will admit 
that the new codes and practice acts have fallen short of the success pre- 
dicted for them. In an article in the April issue of this Review," I placed 
the blame for this partial failure on two fundamentals: one a fault of 
common law pleading that had not been directly attacked nor eliminated 
by the codes; and the other an error of draftsmanship introduced by the 
codes. 

As to the first of these, it was insisted that the most serious objection to 
common law pleading was the large number of cases decided on a pleading 
dispute rather than on the merits of the case. Too often a desirable rule of 
pleading was made obnoxious by the imposition of the penalty of final 
judgment (or a reversal) for its breach. In attacking these undesirable 
cases, the reformers have missed the mark; both rules and comments have 
been aimed at the innocent rule of pleading, with nothing more than a glit- 
tering generality hurled at the objectionable penalty. The discussion of 
this fundamental fault was accompanied by definite proposals for its 
elimination. In particular, the methods of objecting to the sufficiency of 
pleadings (before, during, and after the trial) were discussed, and specific 
rules were proposed that particularized the objections that could be raised 
by each method and prescribed the penalty that should accompany the 
ruling in each type of objection. 

The second suggestion was not so complete. Of criticism, there was a 
plenty, directed at the draftsmanship of many of the most important and 
sweeping sections of the code. In each of these criticized sections, the 
controlling factor that purports to determine the proper method of plead- 
ing is some high-sounding but misleading and unhelpful expression, such 
as: “real party in interest,” “a plain and concise statement,” “facts,” 


* Professor of Law, University of Chicago Law School. 
* Two Fundamentals for Federal Pleading Reform, 3 Univ. Chi. L. Rev. 376 (1936). 
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“interest in the controversy,” “transaction,”’ and so on. Such expressions 
were apparently used to cover up the failure to select a definite solution to 
a difficult pleading problem, or more often, to save an indefinite (flexible) 
rule from criticism for its unavoidable vagueness. The criticisms of these 
rules were accompanied by only general suggestions for their improvement 
by eliminating the meaningless generalities and substituting well-con- 
sidered definite rules, or clearly indefinite rules expressed in such patently 
indefinite terms as “reasonable,” “desirable,” or “trial convenience.” 
More specific suggestions were omitted with the plea that the task of cov- 
ering all problems of pleading would require a book, and with the promise 
that an attempt would here be made to illustrate these general suggestions 
with specific rules covering two of the fields most in need of improvement, 
those of “Parties” and “Joinder of Causes of Action.” New sections for 
these two fields are here submitted. 

Nature of Discussion Following Each Section.—These two fields embrace 
more than can be adequately covered in one article, and this will necessi- 
tate strict economy in the comments on the sections. When a satisfactory 
model for a section already exists, it will be included only for the purpose 
of completeness, and it will be followed merely by a citation stating one 
place where the same or a similar provision can be found. Where the 
present rule seems inadequate and in need of complete revision, some 
additional explanation will be necessary. 

Each of these radically revised sections might be the product of a sep- 
arate law review article. Indeed, several such articles, and in one case a 
series of two articles, have appeared in this field, each discussing the prob- 
lems connected with only one of these rules.? The explanatory comment 
to these rules can contain only a small part of the available material. It 
will usually be necessary to avoid a discussion of the substance of the rule, 
as such a discussion would be too long even if it merely restated the rule in 
different language. If the defects criticized in my former article are elim- 
inated from these rules, each section will clearly indicate the problem it 
covers and the substance of its solution. Seldom will an attempt be made 
to justify that substance in the short space available. As I am primarily 


* For representative suits, see Wheaton, Representative Suits Involving Numerous Liti- 
gants, 19 Cornell L. Q. 399 (1934). For third party practice, several articles have been written: 
Gregory, Procedural Aspects of Securing Tort Contribution in the Injured Plaintiff’s Action, 
47 Harv. L. Rev. 209 (1933); Gregory, Tort Contribution Practice in New York, 20 Cornell 
L. Q. 269 (1935); Bennett, Bringing in Third Parties by the Defendant, 19 Minn. L. Rev. 163 
(1935); Cohen, Impleader: Enforcement of Defendants’ Rights against Third Parties, 33 
Col. L. Rev. 1147 (1933). In the field of federal rules on intervention, the first of two articles 
has just been published: Moore and Levi, Federal Intervention: I. The Right to Intervene 
and Reorganization, 45 Yale L. J. 565 (1936). 





LEGISLATION AND ADMINISTRATION 599 


interested in the draftsmanship of the rules, the comment will ordinarily 
be limited to a criticism of the wording of'existing rules covering the same 
problems.’ 

The Classification of the Problems into Articles and Sections.—The classi- 
fication here proposed is not entirely orthodox. The common division into 
two parts, “Parties” and “Joinder,” is retained, with slight changes made 
in the headings. However, many problems have received added atten- 
tion, with a resulting division and rearrangement of the sections. In addi- 
tion, one important problem has been lifted bodily from its habitual loca- 
tion in a key position in the “Parties” division and set down in the entirely 
different atmosphere of the “Joinder” division. This change is so funda- 
mental that it requires an explanation and justification. 

In the typical code, one section is sufficient to cover all the problems 
there classified under “‘Joinder of Causes of Action.”* This section merely 
prescribes the rules under which a plaintiff may join in one action the two 
or more causes of action which he has against the one defendant. Because 
of the common law precedents, this section is also sufficient to cover the 
case where the plaintiff claims to have one cause of action but, because of 
his uncertainty as to the facts or the law, he wishes to state his case in 
two or more alternative ways. He does this by using separate counts as 
though they stated separate (cumulative) causes of action. 

These problems become a little more complicated when the two sep- 
arate causes of action are against different defendants, or when the two 
alternative statements of the one claim would constitute causes of action 
against different defendants. These more complicated problems could be 
classed as cumulative and alternative “Joinder of Causes of Action In- 
volving Different Defendants.”’ Yet the codes uniformly provide for these 
joinder problems in a section called by some such name as “Joinder of 
Parties” or “Joinder of Defendants,” appearing in the code some several 


3 The object of good draftsmanship is to have the rule clearly indicate the method to be 
used in solving a particular problem. The draftsman must know the substance of the rule he is 
to draft. But the difficulty in the fields of “Parties” and “Joinder of Causes of Action” has 
been in the statement of the rule so that it will be intelligible to the lawyer with a new case; 
there is remarkable agreement as to the general view of the substance by nearly all the modern 
pleading reformers. Only in one field did the modern tendency seem very doubtful and con- 
flicting: Federal Equity Rule 42 facilitates the recovery on a joint and several note by allow- 
ing the holder to sue some but not all the obligors, while third party practice tends to permit 
the defendant to delay the recovery by allowing him to bring in parties the plaintiff has chosen 
to omit. 


4 E.g., Ill. C.P.A. § 44, Ill. State Bar Stats. 1935, c. 110,par.172. For an exception, see arti- 
cle 3 of the Rules of Civil Procedure, Am. Jud. Soc. Bull. XIV, 17 (1919), which contains four 
additional short sections. 
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pages preceding the section covering the related but simpler problem of 
joinder of causes of action between the same parties. This has resulted in, 
or perhaps is the result of, the error of considering the complicated joinder 
problem as a problem of joinder of parties in one cause of action rather 
than a problem of joinder of separate causes of action. This error is direct- 
ly traceable to the similar treatment of the problem under the head of 
“Proper Parties Defendant” in the textbooks on equity pleading. “Proper 
Parties Plaintiff,” “Necessary Parties,” and “Indispensable Parties” were 
likewise erroneously treated as problems of permissible and required 
joinder of parties to one cause of action rather than problems of joinder of 
different causes of action in one suit. 

This confused and erroneous attitude toward these problems could not 
result in sound, understandable rules. The original New York Code cov- 
ered the problems (including representative suits) in three sections’ that 
sound simple but are actually confused and unhelpful. These sections 
were adopted almost verbatim by the early code states. The more recent 
tendency, illustrated by the Illinois act, is to have sections which are much 
longer and more complicated. The history of these sections starts with the 
New York Code sections which were altered before and after their adop- 
tion in the English rules, and were further changed when they were 
brought back to this country in the New Jersey, the New York, and then 
the Illinois Civil Practice Acts. These various revisions were accom- 

5 Secs. 446, 447, 448. One problem of “Necessary Parties” is treated in § 454. 


6 The history of these rules is outlined under each section in McCaskill, Illinois Civil Prac- 
tice Act Annotated 41, 47 (1933). 

The two major sections in the Illinois Civil Practice Act are: 

Sec. 23. “(Joinder of plaintiffs.) Subject to rules, all persons may join in one action as 
plaintiffs, in whom any right to relief in respect of or arising out of the same transaction or 
series of transactions is alleged to exist, whether jointly, severally or in the alternative, where 
if such persons had brought separate actions any common question of law or fact would arise: 
Provided, that if upon the application of any party it shall appear that such joinder may em- 
barrass or delay the trial of the action, the court may order separate trials or make such order 
as may be expedient, and judgment may be given for such one or more of the plaintiffs as may 
be found to be entitled to relief, for the relief to which he or they may be entitled. 

“Tf any one who is a necessary plaintiff declines to join, he may be made a defendant, the 
reason therefor being stated in the complaint.” 

Sec. 24. “(Joinder of defendants.) (1) Any person may be made a defendant who, either 
jointly, severally or in the alternative, is alleged to have or claim an interest in the controversy, 
or in any part thereof, or in the transaction or series of transactions out of which the same 
arose, or whom it is necessary to make a party for the complete determination or settlement of 
any question involved therein, or against whom a liability is asserted either jointly, severally or 
in the alternative arising out of the same transaction or series of transactions, regardless of the 
number of causes of action joined. 

“(2) It shall not be necessary that each defendant shall be interested as to all the relief 
prayed for, or as to every cause of action included in any proceeding against him; but the court 
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plished without greatly altering the vague generalities and meaningless 
phrases of the original sections. Reforms resulted in accretions rather 
than in alterations or eliminations. It is true that the plaintiffs who may 
join are now the persons “in whom any right to relief in respect of or aris- 
ing out of the same transaction or series of transactions is alleged to ex- 
ist,”? etc., rather than the “Persons having an interest in the subject of the 
action, and in obtaining the judgment demanded.’”* But even that change 
is probably meaningless, and it is minor compared with the additions 
made to the section. More typical is the section on joinder of defendants: 
the early codes provide that a person may be made a defendant only when 
he has or claims “‘an interest in the controversy adverse to the plaintiff’; 
now any person may be joined who is alleged to have or claim “an interest 
in the controversy, or in any part thereof, or in the transaction or series of 
transactions out of which the same arose.”*® As added proof that neither 
the old nor the new provisions have any real meaning, the expression, 
“either jointly, severally, or in the alternative,” is added in three different 
places" so as to modify three main provisions, each containing various 
alternatives so as to constitute fourteen separate and more or less different 
rules. It would be surprising if it were possible to devise one rule, much 
less fourteen of them, that would help materially in solving the problems 
in all three types of cases: (1) where there is one joint cause of action or 
liability; (2) where there are several separate causes of action in favor of 
or against different persons; and (3) where there is a cause of action to be 
stated in the alternative, the different alternative theories of law or fact 
giving rise to causes of action wherein either the plaintiffs or defendants 
are different persons. 

The remedy clearly is not to be found in the addition of new phrases or 
in slight changes in the old ones. The rules governing the joint cause of 
action, the separate causes of action, and the alternative statements of the 
cause of action, must be separated from one another. Joinder of separate 
causes of action involving different parties must be moved from the arti- 


may make such order as may be just to prevent any defendant from being embarrassed or put 
to expense by being required to attend any proceedings in which he may have no interest. 

“(3) Where the plaintiff is in doubt as to the person from whom he is entitled to redress, he 
may join two or more defendants, and state his claim against them in the alternative in the 
same count or plead separate counts in the alternate against different defendants, to the intent 
that the question which, if any, of the defendants is liable, and to what extent, may be deter- 
mined as between the parties.” 

TI. C. P. A. § 23, quoted in note 6 supra. °%Id., § 447. 

* N.Y. Code Civ. Proc. 1849, § 446. to Tll. C. P. A. § 24, quoted in note 6 supra. 

"Til. C. P. A. §§ 23, 24, quoted in note 6, supra. 
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cle on “Parties” to a position following the similar but simpler problem of 
joinder of causes of action involving the same parties. Alternative joinder 
involving different parties should likewise be grouped with alternative 
joinder involving the same parties; it is rather immaterial whether this is 
considered a problem of alternative parties to one cause of action, or a 
problem of joinder of alternative causes of action involving different 
parties, as the historical development dictates that the alternative joinder 
sections be closely connected with the sections on joinder of separate (cu- 
mulative) causes of action. The only problems of joint causes of action 
that are covered in the existing rules, or that need to be covered here, are 
problems that might very well be left in the article on “Parties.” 

Most of the problems just discussed are governed by indefinite princi- 
ples that apply equally to plaintiffs and defendants.” In the proposed 
rules covering these problems, therefore, there has been some consolida- 
tion as well as much division and reorganization. 

Some of the other problems in these articles should be grouped to- 
gether although they have appeared as entirely separate problems in exist- 
ing codes. For one example, the problem of misnomer of the plaintiff 
shades off into the problem of the action being brought by the wrong 
party, and misnomer should therefore be considered in connection with 
the rule governing the changing of parties by amendment. For another 
example, in “Necessary Parties,’ where the defendant can force the plain- 
tiff to bring in a cause of action involving another person, we have some 
problems very similar to some found in “Third Party Practice,” where the 
defendant has the privilege of bringing in the other person, and also in 
“Intervention,” where the other person has a right to bring himself in. 
Incidentally, “Third Party Practice” and “Intervention” have recently 
received such careful attention," that it will be unnecessary to do more 
than indicate where the new provisions on these problems should appear 
in these rules. 
PROPOSED RULES 





ARTICLE I—PARTIES TO AN ACTION 
SECTION 1. (Designation of Parties.\—(1) The party commencing a 
civil action shall be called the plaintiff, and the adverse party shall be 
called the defendant. 
(2) In all appeals, the relative position of the parties and their designa- 
tion as plaintiffs or defendants shall be the same as in the court whose 
™ Yet existing rules have one section covering joinder of plaintiffs and another covering 
joinder of defendants. For an illustration, see the Illinois rules in note 6 supra. 
*3 For citations, see note 2 supra. 





LEGISLATION AND ADMINISTRATION 603 


action is in question; but they shall be further designated in the title of 
the case as appellants and appellees. 


Comment: 
This is Illinois Civil Practice Act § 21, (1) and (2). 


SECTION 2. (Who May Be Plaintiff—Infant and Lunatic—Beneficial In- 
terest.) —The action shall be brought in the name of the person or persons 
to whom the substantive law ascribes the right to prosecute and maintain 
the action. An infant or a lunatic may sue or defend by his guardian or 
next friend, or if he has none, then by a guardian ad litem. If an action is 
brought by a person having a partial or the entire beneficial interest but 
not the right to sue, the name of the entitled person may be substituted at 
any stage of the proceeding, before or after judgment, on the motion of the 
named plaintiff and the entitled person. 


Comment: 

The corresponding section of the typical code requires the action to be 
brought in the name of ‘‘the real party in interest.”"4 The objects of such provi- 
sions seem to be: (1) the abolition of the rule requiring the assignee of a chose in 
action to sue in the name of the assignor; and (2) the defeat of technical objec- 
tions that the action was brought in the wrong name. Both objects are desir- 
able, but each can better be reached by a direct rule. Section 3, infra, accom- 
plishes the first purpose; sections 7 and 8 are much more effective for the second. 
Those sections appear to cover the field sufficiently, and it seems that this whole 
section could be omitted, including the second sentence." 

The existing rule, with its meaningless “real party in interest’ and its mis- 
leading “exceptions,” has the sound of a radical change in the law of rights to 
sue, a substantive law problem. True, the courts have interpreted all the sting 
out of the rule, and there remains only a disagreement over which, if any, dry 
trusts have been executed. Yet this rule has proved to be a hard one to kill off,” 
and an effort will probably be made to insert it in the new federal rules."7 About 
the only arguments in its favor are that it has not wrought the havoc in the 
substantive law that might have been feared, and that it is now so familiar that 
its absence would be noticed. These arguments do not justify a useless rule that 
confuses the substantive law problem and raises an unnecessary question, even 
though the courts have not been unreasonable in answering that question. To 
the extent that the cases are in disagreement, the rule is not only passively use- 
less and confusing, but is actively vicious. Furthermore, it might prove more 

4 N.Y. Code Civ. Proc. 1849, § 449. 

8 This sentence is taken from Am. Jud. Soc. Bull. XIV, art. 2, § 22 (1919). 

*6 The Illinois Civil Practice Act is almost unique in omitting the “real party in interest” 
provision. See Ill. C. P. A. § 22, Ill. State Bar Stats. 1935, c. 110, par. 150. 


"1 Its inclusion is suggested in Clark and Moore, A New Federal Civil Procedure: II. 
Pleadings and Parties, 44 Yale L. J. 1291, 1311 (1935). 
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obnoxious as a Federal rule than it has been as a State rule, as it might confuse 
the problem of jurisdiction based on diversity of citizenship. 

The use of the “real party in interest” provision raises the question as to how 
far the rules should go in including problems that are clearly or possibly sub- 
stantive law problems. The suggestion has been made that the rules should 
cover questions of capacity to sue."® It may be desirable to attempt this, but 
the adjective law problems of capacity are so closely connected with some of the 
problems of substantive law and jurisdiction that it will perhaps be better to 
omit the entire matter from these rules. 


SECTION 3. (Assignee of a Non-negotiable Chose in Action.)—The as- 
signee of a non-negotiable chose in action may sue thereon in his own 
name; but such action shall be subject to any substantive law limitation 
or restriction imposed upon the assignability of such a chose in action, and 
to any defense or set-off existing before notice of the assignment. 
Comment: 

This is in substance the first part of Illinois Civil Practice Act § 22; it may be 
better to copy the Illinois provision verbatim. Further sections may be added 


dealing with the subrogee, or administrator, guardian or trustee, as in the Illi- 
nois statute or the Federal Equity Rules. 


SECTION 4. (Joinder of Parties. Nominal Parties.)—(1) When two or 
more persons are jointly entitled to one cause of action or are jointly liable 
on one cause of action, they shall all be joined as parties unless the com- 
plaint justifies the omission of the non-joined person. 

(2) The joinder of persons entitled to, or liable on, separate causes of 
action may be permitted or required under the rules of Article IT. 

(3) Persons against whom no account, payment, conveyance, or other 
direct relief is sought may be made parties, subject to the discretion of the 
court, if it is made to appear that their presence might, without unduly 
complicating the case, protect the litigants or facilitate the trial of the 
cause or the enforcement of the judgment or other order of the court. 
Unless he is an infant, such a nominal party, upon service of the subpoena 
upon him, need not appear and answer the bill, unless the plaintiff specifi- 
cally requires him to do so by the prayer; but he may appear and answer 
at his option; and if he does not appear and answer he shall be bound by 
all the proceedings in the cause. If the plaintiff shall require him to appear 
and answer he shall be entitled to the costs of all the proceedings against 
him, unless the court shall otherwise direct. 

Comment: 

In the introduction to these rules, the organization of existing rules governing 
“Parties” was criticized. Even in their most modern form as sections 23 and 24 
** Clark and Moore, op. cit. supra note 10, at 1312. 





LEGISLATION AND ADMINISTRATION 605 


of the Illinois Civil Practice Act, they are hodgepodges covering joint rights and 
obligations, joinder of separate distinct causes of action, alternative statements 
of one cause of action where the different alternatives state cases involving dif- 
ferent parties, required joinder (“‘necessary parties”), and, apparently, nominal 
parties. In aggravation, such meaningless phrases as ‘“‘the same transactions or 
series of transactions” and “interest in the controversy” are there retained to 
misdirect the litigants and court away from the test of trial convenience. 

The first step in correcting this absurd situation is taken here in the state- 
ment in paragraph (2) that the problems of permitted and required joinder of 
separate causes of action involving different parties are classified with other 
problems of joinder of causes of action. This reference to Article II will prac- 
tically eliminate the confusion that might result from the adoption of a new 
classification. 

The problem of paragraph (1) is ordinarily not separately or clearly covered 
by procedural rules; it is here merely mentioned to show that it is classed as a 
problem of joinder of parties to one cause of action rather than that of joinder 
of separate causes of action involving different parties. As is apparent from the 
rules under Article II, this paragraph does not cover the dissimilar problem of 
joinder of the so-called “‘joint tortfeasors,” or the “several” or the “joint and 
several” obligors. 

Paragraph (3) is a restatement of Federal Equity Rule 40. Perhaps in the 
revised form it is still misleading by indicating that bystanders and onlookers 
can be included in an action as “nominal parties.” This is far from true. A per- 
son without a cause of action should not sue as a plaintiff. Usually a person is 
not made a defendant unless the plaintiff has a cause of action against him; in 
fact the rule, even in equity, is often stated that a person must not be made a 
party unless a decree is sought against him.’ But there seem to be cases war- 
ranting the presence of “nominal parties.’”’ Thus in a foreclosure suit by the 
assignee of the mortgage, when the assignment is questioned the mortgagee 
may be a necessary party; if the assignment is not questioned he is not a neces- 
sary party. When the plaintiff does not know whether or not the mortgagor 
will question the assignment, it would seem proper to make the mortgagee a 
“nominal party” defendant. At least, paragraph (3) should be considered, since 
its substance is now found in Federal Equity Rule 40. 


SECTION 5. (Persons Refusing to Join as Plaintiffs.)—Persons having a 
united interest must be joined on the same side as plaintiffs or defendants, 
but when anyone refuses to join, he may for such reason be made a de- 
fendant. 

Comment: 

This is the last sentence of the first paragraph of Federal Equity Rule 37. 

SECTION 6. (Representative Suits.)\—When the number of parties in- 
volved on either side of an action is so large as to make it impracticable to 

19 See the note in 3 P. Wm. 311 (1734). 
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bring them all before the court, or when for any other reason justice to the 
other parties requires a representative suit, the court may permit or order 
one or more to sue or defend for the whole, if this is not unfair to the repre- 
sented parties. 

Comment: 

This section takes the place of Federal Equity Rule 38, which provides: 
“When the question is one of common or general interest to many constituting 
a class so numerous as to make it impracticable to bring them all before the 
court, one or more may sue or defend for the whole.” 

The typical statute or rule, such as Federal Equity Rule 38, is subject to four 
objections: (a) it fails to make clear that often the represented persons are for 
some purposes parties to the action, and are therefore generally held to be 
bound by the judgment; (b) the expression, “the question is one of common or 
general interest to many persons . . . .” is misleading: ‘‘the question” is a cause 
of action wherein the represented persons are plaintiffs or defendants; (c) there 
are many different types of cases wherein representation is permitted; the 
“many persons constituting a class so numerous... .” is only one; (d) the 
typical rule leaves many problems unsolved. 

The proposed rule attempts to eliminate the first three objections. The 
fourth is the subject of a recent article by Professor Carl C. Wheaton, who sug- 
gests a new rule.” The length of Professor Wheaton’s rule is a warning that 
considerable study must precede the drafting of a definite rule covering all the 
problems. It is submitted that his discussion and rule are handicapped because 
of his apparent failure to realize that there are several types of representative 
suits, with some major differences among them. The taxpayer’s suit will benefit 
or foreclose all taxpayers; the creditor’s bill may benefit only those who join. 
All the members of a congregation may be parties to one cause of action, as for 
an injury to the church property; many lower riparian owners or neighbors 
may have separate causes for enjoining the pollution of the stream or the air. 
Similarly, the plaintiff might have one cause of action against all the members 
of a society; another plaintiff may have separate causes of action for an injunc- 
tion against each member of a trade union whose picketing cannot be classed as 
“peaceful.” Where there are several causes of action, joinder might be required, 
or merely permitted. It is doubtful if each of the definite rules developed by 
Professor Wheaton as applicable to all these cases would work well in all. And 
there are other types of representative suits perhaps not within the scope of that 
article: cases where unborn contingent remaindermen may be represented; or 
known but remote remaindermen. The task of framing a definite rule covering 
all problems connected with representative suits would indeed be a difficult one. 

I have taken the easier path; the proposed rule definitely does not state the 
details of the equity rule, nor does it attempt to point out how far the doctrine 
can be successfully extended to the law cases. It seems distinctly better to state 
2° Note 2 supra. The proposed rule appears on p. 441. 
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the rule in such a way that it clearly does not purport to solve all these prob- 
lems, than it would be to use the glittering phrases of Federal Equity Rule 38 
that purport to solve the problems but do not. Ifa series of definite rules seems 
better, let the man who attempts to draft them list all the possible types of 


cases, in law and in equity, and then check the soundness of each rule as applied 
to each type of case. 


SECTION 7. (Misnomers.)—(1) Misnomer of parties plaintiff or de- 
fendant shall not constitute a defense in bar or in abatement, but the 
names of any parties may be corrected at any time, before or after judg- 
ment, on motion, upon such terms and proof as the court shall require. 

(2) When an action is brought in good faith in the name of some actual 
or supposed person, persons, corporation or otherwise, individually or in 
a representative capacity, and it shall appear that the action should have 
been brought in the name of some other person, persons, corporation or 
otherwise, or in some other capacity, such error shall be considered only 
one of misnomer if the action was commenced by, or with the express or 
implied consent of, the proper person, and the defendant, from all the facts 
within his knowledge, did know or should reasonably have known what 
cause of action the plaintiff was relying upon. Similarly in the case of the 
erroneous recital of the name or capacity of the defendant, the error shall 
be considered only one of misnomer if the proper defendant, personally or 
by his attorney, actually defended the case in the name of the named de- 
fendant,” or if (as might occur when a relationship existed between the 
named and proper defendant, such as that of principal and subsidiary 
corporations, officer or principal stockholder and the corporation, member 
of partnership and the partnership, or prior and successor businesses 
where there has been a reorganization) the proper defendant actually did 
learn or should have learned of the commencement of the action and did 
know or should have known what cause of action the plaintiff was relying 
upon, provided the service of summons, or other act relied upon, would 
have given the court jurisdiction of the proper defendant if he had been 
properly named in the complaint and summons. In these cases the de- 
fendant may suggest the existence of the error by motion, or an interested 
person may intervene and make such suggestion. The order shall protect 
the defendant and others from unfair prejudice, and if the error has been 
suggested in due time, ordinarily both costs and expenses necessarily re- 
sulting to the named or the proper defendant or interested person shall be 
taxed against the person making the error as terms for permitting the 
amendment. 


** Compare art. II, § 8 (4), and comment thereto. 
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Comment: 

Paragraph (1) is Illinois Civil Practice Act § 21 (3), slightly amended. Para- 
graph (2) is new.” Its object is to defeat a technical objection as to parties, even 
to the extent of preventing a new trial on change of parties where the change can 
come under this section. Its obvious limitations are governed by the constitu- 
tional requirement of due process. This limitation will prevent any great exten- 
sion of the doctrine of misnomer in the case of an error in defendants. This sec- 
tion calls attention to the fact that the distinction between a misnomer and an 
erroneous party is necessarily not a clear-cut one; for instance, the defense of 
nul tiel corporation is sometimes treated as in bar, and sometimes as in abate- 
ment. 

This paragraph is supplemented by Section 8 which follows immediately, and 
by the amendment to the statute of limitations suggested in the comment to 
that section. 


Section 8. (Errors Regarding Parties.)—No action shall be defeated by 
non-joinder, misjoinder, or erroneous recital of parties. New parties may 
be added, parties misjoined may be dropped, and substitutions may be 
made in parties by order of court, at any stage of the cause, before or after 
judgment, as the ends of justice may require. Where required by fairness 
to new parties, the hearing of new evidence, or the recall of former wit- 
nesses, or a new trial may be ordered, on such terms as the court may 
direct. 

Comment: 

Compare Illinois Civil Practice Act § 26, New York Civil Practice Act § 192, 
and Federal Equity Rules 19 and 37. This section supplements Section 7 supra. 
The greatest need for liberality arises when the statute of limitations would pre- 
vent a new suit. In many cases the statute of limitations would also be available 
to the new party brought into the old suit. A more effective and supplementary 
remedy would seem to be an amendment applying to all statutes of limitations, 
and providing for the tolling of the statute while there is pending not only an 
action actually setting up the cause of action, but also an action, defense or 
counterclaim which the possessor of the cause of action actually (and reason- 
ably?) supposes to set up the claim, even though the pleading or parties are 
not proper. Such a statute might receive much more favorable treatment by the 
courts than would a liberal rule on changing parties. This proposal will, for most 
cases, require action by the state legislature. 


SECTION 9. (Death of Party-Revivor.)—In the event of death of either 
party the court may, in a proper case, upon motion, order the suit to be 
revived by the substitution of the proper parties. If the successors or 
representatives of the deceased party fail to make such application within 


* Compare Am. Jud. Soc. Bull. XIV, art. 2, § 14 (1919). 
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a reasonable time, then any other party may, on motion, apply for such 
relief, and the court, upon any such motion, may make the necessary 
orders for notice to the parties to be substituted and for the filing of such 
pleadings or amendments as may be necessary. 

Comment: 

This is Federal Equity Rule 45. 

SECTION 10. (Action against Joint Debtors No Bar.)—When several 
joint debtors are sued, and any one or more of them shall not be served 
with process, the pendency of such suit or the recovery of a judgment 
against the parties served shall not be a bar to a recovery on the original 
cause of action against such as are not served, in any action which may be 
thereafter brought. This section shall not be so construed as to allow 
more than one satisfaction. 

Comment: 

This is Illinois Civil Practice Act § 27, and is inserted here as appropriate for 
a state statute on the subject. Quaere, whether it is appropriate for federal Rules 
of Court, in view of the desirability of applying the law of the forum. 

SECTION 11. (Unknown Parties.)—If in any action there are persons 
interested in the same whose names are unknown, it shall be lawful to 
make such persons parties to such action by the name and description of 
unknown owners, or unknown heirs or devisees of any deceased person, 
who may have been interested in the subject matter of the action previous 
to his or her death; but in all such cases an affidavit shall be filed by the 
party desiring to make such persons parties stating that the names of such 
persons are unknown; and process may issue and publication may be had 
against such persons by the name and description so given, and judgments 
rendered in respect to such parties shall be of the same effect as though 
they had been designated by their proper names. 

Comment: 
This is Illinois Civil Practice Act § 29. See comment to § 10 supra. 


Additional Comment on Article I: 

The rules in this Article seem sufficiently complete in covering the problems 
of “Parties.” Others might be added if desired. The proposed rules of the 
American Judicature Society contain several additional sections, such as one 
prescribing the effect on the case of an assignment of the claim during the 
pendency of the action.” Although those sections have been omitted from these 
proposed rules, they should all be considered by the drafting committee as pos- 
sibly appropriate for the new federal rules. 


*3 Am. Jud. Soc. Bull. XIV, art. 2, § 27 (1919). For other provisions, some covered in sub- 
stance by these rules, see §§ 2, 4, 5, 6, 7, 10, 18, 19, 20, 21, 23, and 29. 
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ARTICLE II—JOINDER OF CAUSES OF ACTION, DEFENSES, AND PARTIES 

SECTION 1. (Joinder of Separate and Alternative Causes of Action and 
Defenses Involving Same Parties.)—(1) Parties may plead as many causes 
of action, counterclaims, defenses and matters in reply, rejoinder and so 
forth as they may have, whether legal or equitable, including equitable 
counterclaims in the answer or reply, and each separate one shall be 
separately designated and numbered. 

(2) When a party is in doubt as to which of two or more statements of 
fact is true, he may state them in the cumulative as separate counts, pleas 
or other separate parts of a pleading (as at common law), or state them in 
the alternative in one count, plea or other single part of a pleading (as in 
the equity bill), or state them in the alternative in separate counts, pleas 
or other separate parts of a pleading. Alternative joinder shall be allowed 
even though one be legal and the other equitable, and even though the two 
statements of fact be inconsistent and mutually exclusive. If the alterna- 
tives are stated in one count, plea or other single part of a pleading, as in 
the second method, the court may, on motion, require a separation, if this 
seems desirable, to prevent complications in subsequent pleadings. 

(3) When a complaint, answer, reply or other pleading includes separ- 
ate (cumulative) or alternative grounds, each separate or alternative 
ground may be objected to separately, but a bad ground or alternative 
ground shall not affect a good one and if there is a verdict or finding of fact 
for this pleader, judgment shall be given for him without requiring an 
amendment if there is a good ground or alternative ground which will 
support the verdict or finding of fact. 

Comment: 

Paragraph (1) is in substance Illinois Civil Practice Act § 43 (1). Compare 
Federal Equity Rule 26. As the plaintiff is interested in keeping the case simple 
enough for him to obtain a judgment, he can be trusted not to confuse the case 
by joining unconnected and confusing cases. 

Paragraphs (2) and (3) restate the substance of Lllinois Civil Practice Act 
§ 43 (2). The three methods of stating the alternative claims are here allowed 
partly because all three methods seem safe, partly because if one alone were pre- 
scribed, the error of using one of the other methods might be punished too 
severely,*4 and partly because it seemed desirable to call attention to the three 
possible ways. The requirement of truthful pleading should prevent the use of 
the first (common-law) method when the alternative statements are inconsis- 
tent. The second (equity) method may prove objectionable in confusing subse- 

24 The inclusion of two causes of action in one count (rather than in separate counts) was 


one of the grounds relied upon for reversal in Randall Dairy Co. v. Pevely Dairy Co., 278 Ill. 
App. 35° (1935). 
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quent pleadings, especially when the pleadings are affirmative and involve quite 
different legal theories, or when one is legal and the other is equitable. The 
third method seems preferable. 


SECTION 2. (Parties in the Alternative.)—When, because of uncertainty 
as to the facts or law, the plaintiff (or plaintiffs) is in doubt as to which 
plaintiff (or combination of plaintiffs) is entitled to a cause of action or 
which defendant (or combination of defendants) is liable on a cause of 
action, the parties may be joined and the complaint framed in the alterna- 
tive or in the cumulative in the same manner as when the two alternatives 
involve the same persons, provided the alternatives are so related that a 
single trial would be more just or procedurally more convenient than sep- 
arate trials. Alternative joinder shall be allowed even though one be legal 
and the other equitable, and even though the two statements of fact be 
inconsistent and mutually exclusive. In tort cases against several de- 
fendants, each of whom is alleged to have committed an act which would 
make him separately liable for the damage caused the plaintiff, it shall not 
be necessary for the complaint to allege that the defendants acted jointly. 
Comment: 

The more modern rules indicate an intention to adopt a liberal provision on 
alternative joinder, by the insertion in the joinder sections of the phrase 
“whether jointly, severally or in the alternative.’’5 As suggested in the intro- 
duction to these rules, the problems of alternative joinder differs so greatly 
from the problems of cumulative joinder that the two problems cannot be in- 
telligently covered in the same rule. It is a commentary on the existing rules 
that, when they were amended by the insertion of the quoted phrase, they were 
as appropriate (or inappropriate) for alternative joinder as they had been for 
cumulative joinder, for which they had been drawn. For alternative joinder, a 
subsection such as Illinois Civil Practice Act § 24 (3) has been added to the 
rules, but it purports to apply only to alternative defendants. 

The joinder of tort claims under the theory of “joint tortfeasors”’ is so deeply 
rooted that it seems desirable to permit the same form to be used, even though 
the separate claims are sometimes inconsistent and are included in one count. 
Subsequent pleadings might often be simplified if separate counts were used. 
This should not unduly lengthen the complaint as the later counts may be 
shortened by incorporating parts of the first count by reference instead of re- 
peating long allegations. 

SECTION 3. (Additional Parties Brought in by Counterclaim or Supple- 
mental Bill. —(1) In pleading a counterclaim, the defendant by summons 
may bring in such additional persons as are proper or necessary parties to 
the cause of action set up in the counterclaim. 


% See Ill. C. P. A. §§ 23 and 24 (1), quoted in note 6 supra. 
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(2) Likewise the plaintiff, in pleading a counterclaim in the reply, may 
bring in additional parties. 
Comment: 

When the plaintiff relies on a deed or contract, the defense may be in the na- 
ture of a cross-bill in equity to reform or rescind such instrument, and some 
other person may be a necessary party to such a counterclaim. Likewise the 
defendant may rely on some instrument which the plaintiff wishes to avoid by 
reformation or rescission, and some other person may be a necessary party to 
such a proceeding.” 


SEecTION 4. (Joinder of Separate Causes of Action Involving Different 
Parties.)—Separate causes of action involving different plaintiffs or differ- 
ent defendants may be joined in one action (at the election of the plaintiff 
or plaintiffs) if, because the cases arise out of the same transaction or 
otherwise, it appears probable that one or more common issues of law or 
fact will be raised making it convenient to try some or all of the issues of 
the cases together, or some other sufficient grounds appear for uniting the 
causes of action in order to promote the convenient administration of 
justice. If the grounds for such joinder do not appear from the statement 
of the causes of action, such grounds shall otherwise be set out in the 
complaint. 

Comment: 

The rules culminating in Illinois Civil Practice Act §§ 23 and 24 have previ- 
ously been criticized for treating the main problem as one of joinder of parties 
rather than one of joinder of causes of action, and also for including, by the use 
of the phrase ‘‘whether jointly, severally or in the alternative,” the three prob- 
lems that require such dissimilar treatment. There remains the question 
whether these rules are fundamentally sound for covering these problems of 
cumulative joinder for which they were originally developed. It is submitted 
that these rules are unsound for this purpose because they conceal the true ob- 
ject and test by setting up a false test. Stating that objection in the language of 
my former article, the true rule is an indefinite one, but the criticized sections 
contain definite-sounding but meaningless phrases rather than clearly indefi- 
nite terms. As these rules illustrate this objection so well, they should receive 
a more detailed consideration. 

The advocates of these rules agree that the desirable object (and insist that 
the result) of the rules is to make “the question of joinder depend upon trial 
convenience.’ If trial convenience is the one and only test, the rule should say 
so, even though the rule would necessarily be an indefinite rather than a definite 


* For a discussion of reply counterclaims, see 46 Harv. L. Rev. 342 (1932), a note on Procter 
and Gamble Co. v. J. L. Prescott Co., 59 F. (2d) 773 (D.C. N.J. 1932). 


*7 McCaskill, Illinois Civil Practice Act Annotated 42 (1933) (black letter type). 
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one. This indefinite rule might be clarified by mentioning the most common 
way in which joinder will result in trial convenience; i.e., the two causes of ac- 
tion involve primarily the same issue, and time will be saved if that issue is de- 
cided (with evidence presented but once) for all the causes of action at one time. 
When that is the item of convenience relied on,?* the presence of the common 
issue makes it possible, in most cases, to state loosely that there was a common 
transaction, or more loosely, that the two causes of actions arose “out of the same 
transaction.” But the same might be said of an even larger number of other 
cases in which there would be no convenience in joinder and in which joinder 
would not be allowed under the equity rules. The expression, “arising out of the 
same transaction,” does not help solve a new case, as it is only a post-decision 
label. This expression conceals the true test and sets up a false one. While it is 
understandable why an attempt was made to reduce the likelihood of the dis- 
cussion in a case centering upon the meaning of this expression, it is submitted 
that this should have been prevented by frankly stating the indefinite test of 
trial convenience; an improvement was not produced by permitting the relief 
to be “in respect of” as well as “arising out of” the transaction, or by permitting 
it to be a “series of transactions.” Four meaningless phrases are not superior 
to one.”9 

Federal Equity Rule 37 is just as misleading: “all persons having an interest 
in the subject of the action and in obtaining the relief demanded may join as 
plaintiffs, and any person may be made a defendant who has or claims an inter- 
est adverse to the plaintiff.” It would have been much better to have omitted 
that sentence and to have treated the subject as covered by Rule 26 which, in 
dealing with “Joinder of Causes of Action,” provides: “But when there is more 
than one plaintiff, the causes of action joined must be joint [meaning it must be 
a joint cause of action], and if there be more than one defendant, the liability 
must be one asserted against all the material defendants, or sufficient grounds 
must appear for uniting the causes of action in order to promote the convenient ad- 
ministration of justice.” (Italics added.) 

While the Illinois rule is here severely criticized for the misleading way in 
which the test is expressed, it represents the modern tendency of applying the 
more liberal equity test to the law cases. It should, however, be noted that the 
chancellor could often handle the more complicated cases involving several dis- 
tinct causes of action, while the joinder might result in a trial too complicated 
for a jury. With the true test of trial convenience applied, this difference would 


** For a recent Illinois case under the new rules where the convenience of joinder was ap- 
parent even though there was no common issue, see Hitchcock v. Reynolds, 278 Ill. App. ss9 
(1935). 


** Til. C. P. A. § 23, quoted in note 6 supra, contains the following: “. . . . in respect of or 
arising out of the same transaction or series of transactions ” Statutory construction 
yields the following combinations: (1) “in respect of the same transaction”; (2) “‘in respect of 
the same series of transactions”; (3) “arising out of the same transaction”; (4) “arising out of 
the same series of transactions.” 
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be taken into consideration. This might not be understood if the rule appeared 
to depend on the presence of a single “transaction or series of transactions.” 
One rule is adequate to include both joinder of plaintiffs and joinder of defend- 
ants, as the same test of trial convenience is applied in both cases.*° 


SEcTION 5. (Necessary and Indispensable Parties.)—(1) In an action [in 
equity] seeking to determine or enforce the legal or equitable rights, or 
extinguish or change the legal rights, of the plaintiff or the defendant in 
some interest or subject matter, the judgment shall not be binding on 
persons not parties to the action, who have or claim rights in the same in- 
terest or subject matter unless such persons actually engage in the litiga- 
tion of the case or are legally represented by one of the parties. 

(2) A person whose right, interest, or title will necessarily be directly 
affected (though not bound) by the judgment is an indispensable party in 
the proceedings, and the court shall not render a judgment unless such 
indispensable party has been made a party or is otherwise legally sub- 
jected to the judgment. 

(3) A person whose right, interest, or title will not be bound or directly 
affected by the judgment may nevertheless be a necessary party [to an 
equitable cause of action] if, after a consideration of all arguments of con- 
venience and fairness to such person, the parties and the court, the court 
determines that it would be undesirable to proceed in the cause without 
such person. 

(4) If [in an equitable cause of action] the judgment may be made in- 
effective if a person not subject to the judgment is not made a party, the 
plaintiff shall be required to make such person a party to the action if this 
can be done without undue prejudice and delay and if the objection to his 
absence was made in due time during the pleading stage of the case. 

(5) If [in an equitable cause of action] the defendant will be unneces- 
sarily prejudiced unless another person, not a party, is made a party so as 
to bind him on an action which the defendant has or will have against such 
person for reimbursement, contribution, payment, or otherwise, the plain- 
tiff shall be required to make such person a party to the action if this can 
be done without undue prejudice and delay and if the objection to his ab- 
sence was made in due time during the pleading stage of the case. [Alter- 
native: the defendant may, on motion, obtain an order and summons mak- 


3° The rule is flexible enough to take into consideration the inherent difference in that, when 
plaintiffs are joined, the defendant is really benefited to the extent that he defends only one 
suit, rather than two, while in the cases of joinder of defendants, one defendant is required to be 
represented throughout the longer combined trial rather than in a trial involving only the one 
case in which he is interested. This is mentioned in the comment to art. II, § 6, infra. 
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ing such person a party to the action, if the joinder will not result in undue 
prejudice or delay.] 

(6) Nevertheless, in all cases in which the plaintiff has a joint and sev- 
eral demand against several persons, either as principals or sureties, it 
shall not be necessary to bring before the court as parties to a suit con- 
cerning such demand all the persons liable thereto; but ihe plaintiff may 
proceed [on any equity cause of action he may have] against one or more 
of the persons severally liable. 

(7) If a person who would otherwise be deemed a necessary party can- 
not be made a party by reason of being out of the jurisdiction of the court, 
or incapable otherwise of being made a party, or because his joinder would 
oust the jurisdiction of the court as to the parties before the court, the 
court may proceed in the cause without making such person a party unless 
the judgment in the case would directly affect such absentee. 


Comment: 

The first five paragraphs of this section are new. Their object is to indicate, 
at least in a general way, the rules governing “necessary parties” and “‘indis- 
pensable parties.’”’ They are supplemented by the later sections, especially the 
provisions of section 8 on objections to nonjoinder. 

The subject matter of these five paragraphs is apparently covered by the 
one sentence in Federal Equity Rule 37: “Any person may at any time be made 
a party if his presence is necessary or proper to a complete determination of the 
cause.”” Perhaps the Illinois Civil Practice Act is as adequate as any present 
statute or rule: “Section 24 (1). Any person may be made a defendant... . 
whom it is necessary to make a party for the complete determination or settle- 
ment of any question involved therein . . . . regardless of the number of causes 
of action joined.” ‘Section 25. Where a complete determination of the contro- 
versy cannot be had without the presence of other parties, the court may direct 
them to be brought in. When a person, not a party, has an interest or title 
which the judgment may affect, the court, on application, shall direct him to be 
made a party 

It is believed that those federal and Illinois rules, as is true of the proposed 
rules, merely attempt to state the older equity practice without material change 
except perhaps to extend it to the law cases. The discussion of the proposed 
rules will indicate wherein it is believed the existing rules are inadequate. 

Paragraph (1) of the proposed rules merely states a constitutional limitation 
imposed by the requirement of due process. It is inserted here in order to clarify 
the subsequent paragraphs. 

Paragraph (2) may indicate, in indefinite terms, the characteristics of “‘in- 
dispensable parties.”” The judgment could not legally bind the absentee; yet as 
a practical problem it might seriously affect him by disposing of property so 
that it would be difficult or futile for him to trace it and assert his rights, or by 
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enjoining a party from doing the act which the absentee has a right that the 
party shall do, so that the absentee would have a cause of action instead of per- 
formance. Again our concept of due process protects the absentee, and the de- 
fect of omitting him in the suit is considered so much more serious than in the 
case of the omission of the other persons covered by this section that the persons 
described in this paragraph have been called “indispensable parties.” Past ef- 
forts proved unsuccessful in eliminating this term at the time of the adoption of 
Federal Equity Rule 39,** the predecessor of paragraph (7) of this proposed sec- 
tion; it seems best to retain it by the express provision of paragraph (2). 

Paragraph (3) prescribes the indefinite concepts of fairness and trial con- 
venience for the determination of which persons are “necessary parties.” It is 
honestly indefinite, and is inserted partly as an introduction to paragraphs (4) 
and (5) and partly as a supplement to them in case they fail to cover all cases of 
necessary parties. The bracketed parts of this and other paragraphs in this 
section indicate that the drafting committee should determine to what extent 
those equity rules should be extended to law cases. 

Paragraph (4) is somewhat more definite in covering one type of “‘necessary 
parties.” In a suit to foreclose a mortgage, a second mortgagee or other subse- 
quent lienholder is a “necessary party” ; otherwise the judgment would not bind 
him and he could make the whole proceeding ineffective by foreclosing or taking 
a release, and redeeming. The major consideration in this case is fairness to the 
court, protecting it from wasting its time on a trial resulting in a decree that 
may be upset by a person with an interest that could easily be foreclosed in this 
first litigation. The tenant in possession of the property being foreclosed may 
also be a necessary party so the judgment may put the purchaser into possession 
without an additional action. 

Paragraph (5) covers the other major group of “necessary parties.”” Here the 
main reason for requiring the plaintiff to join the absentee is an item of fairness 
to the defendant similar to the item of fairness to the stakeholder that has re- 
sulted in the development of the remedy of interpleader. A leading case is 
Knight o. Knight. In a proceeding in equity brought by the obligee of a bond 
against the heir of the obligor, the administrator of the estate of the obligor was 
held to be a necessary party as the personal property was primarily liable, and 
it would be unfair to the heir to put him to his separate action against the ad- 
ministrator for reimbursement, and subject him to the expense of two suits and 
the hazards of losing both because of evidence available to the administrator 
but not to the heir. A more typical case is the bill in equity brought by the heir 
of the purchaser against the vendor; the administrator is a necessary party so 
the decree can order the administrator to pay the purchase price. Or in a suit 
by the administrator of the vendor for the purchase price, the heir is a necessary 
party so he can be ordered to convey, thus protecting the defendant. The rule 


# Hopkins, New Federal Equity Rules 242 (8th ed. 1933). 
33 P. Wm. 331 (1734). 
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of course was applied only in equity. Two tendencies have been noted: (a) One 
is to extend it to law cases, modified by putting the burden of bringing in the 
third party on the defendant; this is the so-called “third party practice.” 
(b) The other tendency is in directly the opposite direction, to limit the doc- 
trine. In England it was once held that when one of several joint and several 
obligors was sued in equity, he could insist on the joinder of the other obligors in 
order to protect his right to contribution. This was changed in 1841 by Order 
XXXII of the High Court of Chancery, which was adopted as Federal Equity 
Rule 42, and which is in substance paragraph (6) above. Paragraph (6) may be 
enlarged. 

The framing of the rule governing this whole field should await the deter- 
mination of the policy to be followed. When it is decided how far this doctrine 
is to be applied, a clear statement of the rule should be possible. The statutes 
adopting the third party practice have not been satisfactorily drawn to cover 
the entire problem. Where this step has not been definitely attempted, the 
statutes and rules are usually very indefinite on the subject. Such a treatment 
is inexcusable. Indecision as to the policy to be adopted does not justify the use 
of a rule that is so meaningless that it will not require, nor conflict with, any of 
the possible theories. This is a matter, not of trial convenience, but of fairness 
to the parties: Is it desirable to protect the defendant from the hazards and 
expenses of two suits, or is it more important that the plaintiff’s recovery should 
not be hindered or delayed by bringing in the question of the third person’s lia- 
bility over to the defendant? Paragraph (5) is not intended to be final; it merely 
indicates the presence of the problem, and suggests an indefinite (flexible) rule 
(with alternative suggestions) approving the requirement for joinder unless it 
seems probable that joinder will result in undue prejudice or delay. That leaves 
much discretion to the trial court; perhaps that is the best policy, but it should, 
it seems, be limited to equity cases. 

Paragraph (7) is a restatement of Federal Equity Rule 39. Its object and 
effect can be appreciated only after a review of paragraphs (3), (4), and (5). 
Paragraph (3) expressly provides that items of fairness to the plaintiff, as well as 
items of fairness to the defendant, should be considered in determining whether 
or not the absentee is a necessary party. Paragraphs (4) and (5) mention the 
two most common items of fairness (to the court and to the defendant) that 
often lead the court to require the plaintiff to join the absentee. Each of those 
rules recognizes that unusual items of fairness to the plaintiff may excuse 
joinder. Paragraph (6) was developed as a limitation on paragraph (5), ap- 
parently because there seemed to be a real danger that several obligors would 
nourish a disagreement among themselves in order to delay the recovery of the 
obligee. A clearer case is the one where one of the obligors has died insolvent; 
the obligee should not be put to the trouble and expense of having an adminis- 


33 See Sunderland, The Michigan Judicature Act of 1915, III. Parties to Actions, 14 Mich. 
L. Rev. 441, 450 (1916). 
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trator appointed. Such an administrator has been held not to be a necessary 
party to the suit against the other joint and several obligors. Such considera- 
tions are made material by the clauses in paragraphs (4) and (5): “if this can be 
done without undue prejudice and delay.” 

Federal Equity Rule 39 expressly covers a few of such items of fairness to the 
plaintiff, and similar provisions in force since 1839 have controlled so much of 
the discussion of the problem that it seems desirable to incorporate this provi- 
sion into the new rules, even though it is unnecessary and covers only a few of 
the items of fairness that may cause the court to hold the absentee not to be a 
necessary party. Paragraph (7) deviates from Rule 39 in three respects: (a) the 
first part of the sentence was slightly shortened; (b) “necessary” is substituted 
for “proper,” reversing the amendment made in 1912 which made the rule liter- 
ally useless, as a “proper,” as distinguished from a ‘“‘necessary” party need not 
be joined even if he were in the jurisdiction; (c) the last clause expressly excepts 
the “indispensable party.”’ This last change is in agreement both with para- 
graph (2) and with the cases which have recognized that Rule 39, and its prede- 
cessors, are limited by our concept of due process when the decree will directly 
affect the absentee. 

Paragraphs (2) and (7) will both tend to perpetuate the use of the term “‘in- 
dispensable party.”’ It is true that this term is objectionable in that it empha- 
sizes a few of the items of fairness and thus indicates that in the absence of para- 
graph (7), such items of fairness would not be considered. However, the term 
“indispensable party” seems to simplify the problem for some people, so it was 
felt desirable to provide definitely for its continued use rather than to repeat the 
abortive attempt of 1912 to eliminate it from our vocabulary. 


Section 6. (Trials of Actions Involving More Than One Cause of Action.) 
—(z) If, in an action involving more than one cause of action (including 
counterclaims), it shall appear that joinder may embarrass or delay the 
trial, or may work an unnecessary hardship on one of the parties, the court 
may order the cases separated, with or without separate dockets, or may 
order separate trials of some or all of the issues, or may make such other 
order as may be expedient. 

(2) Legal and equitable causes of action (including counterclaims) may 
be tried together, provided that the right to trial by jury shall exist as 
heretofore. 

(3) It shall not be necessary that each party to the action shall be in- 
terested as to all the relief prayed for, or as to every cause of action in- 
cluded in the action; but the court may make such order as may be just 
to prevent any defendant from being embarrassed or put to unreasonable 
expense by being required to attend any proceedings in which he may have 
no interest. 
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Comment: 

Paragraph (1), in substance, is mentioned in various parts of various rules on 
parties.34 

Paragraph (2) is somewhat different from the last sentence of Illinois Civil 
Practice Act § 44 (1), “Legal and equitable issues may be tried together where 
no jury is employed.” This Illinois rule confuses “issues” with ‘‘causes of ac- 
tion” (so-called “equitable defenses” or “crossbills in equity” are pleaded as 
counterclaims, under this section), and the practice in most code states is (usu- 
ally in the absence of rules on the subject) more in accord with paragraph (2) 
above, and not as narrow as this Illinois rule would indicate. 

Paragraph (3) is Illinois Civil Practice Act § 24 (2). The first part of the sen- 
tence is inserted out of an abundance of caution. The latter part might be ap- 
plied where the court permitted the plaintiff to join his two causes of action, 
each against a different defendant. Joinder would be allowed because it would 
save the plaintiff the expense of litigating an issue twice, but if this joinder 
threw additional costs on a defendant, the plaintiff should stand these addition- 
al costs. This recalls one practical difference between “proper parties plaintiff” 
and “proper parties defendant.” The defendant can hardly be heard to object 
that one plaintiff will be put to expense by attending the hearing involving is- 
sues in which only the other plaintiff and the defendant are interested. The 
added expense is imposed only on the one plaintiff who elected joinder. But 
when defendants are joined, one defendant may have a valid objection if he has 
to pay an attorney for listening to testimony involving only the cause of action 
between the other defendant and the plaintiff. This rule protects such a de- 
fendant. 


SEcTION 7. (Judgments and Costs.)—(1) Separate judgments, with a 
division of the costs in the discretion of the court, may be awarded for each 
one or for a combination of the various causes of action involved in the 
action. 

(2) In all cases where joinder of causes of action has made desirable a 
separation in the pleading (with or without separate dockets), or in the 
trial (or in the appeal), each part shall be treated, for the purpose of lis 
pendens and otherwise, as a continuance of the original cause. However, 
the party or parties seeking the joinder shall be required to pay an addi- 
tional filing fee for each case that is separated for trial. 

Comment: 

Paragraph (1) was suggested by the last part of the first sentence of Illinois 
Civil Practice Act § 23. Paragraph (2) needs no comment, except perhaps the 
second sentence. These rules, adopting the present tendency, are very liberal in 
their joinder provisions, the feeling being that a plaintiff who wishes to recover 


34 See Ill. C. P. A. §§ 23, 44, Ill. State Bar Stats. 1935, c. 110, par. 151, 172. 
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on several causes of action will not join them if confusion would result, as he is 
not interested in causing confusion. But it is possible that he might join causes 
of action to save filing fees and costs of service. He should not escape fees by 
joining the cases that must thereafter be separated. At least this provision is 
suggested. 


SECTION 8. (Objections to Nonjoinder and Misjoinder of Parties.)—(1) 
Objection to the joinder of causes of action involving different parties 
shall be deemed waived unless made within a reasonable time after mis- 
joinder is apparent, and if made late in the proceedings, even though the 
delay was unavoidable, the court shall consider the undesirability of 
scrapping work already completed in determining whether or not it is de- 
sirable to sustain the objection. Objection to the failure to join a neces- 
sary party shall likewise be deemed waived unless made at such an early 
stage of the proceedings that the absentee can be brought in without un- 
due inconvenience or delay to the action. 

(2) On appeal, objections to the ruling on objections regarding proper 
and necessary parties shall be considered only if the ruling resulted in sub- 
stantial injustice which could not have been prevented by diligently press- 
ing a motion for separating the causes of action for trial or a motion to per- 
mit the defendant to bring in the necessary party; and then an order of 
reversal shall be given only if the injustice cannot be substantially re- 
moved by some other order. 

(3) Subject to paragraphs (4) and (5) hereof, whenever it shall appear 
that the judgment in a case will necessarily affect an interest or title of an 
absentee, the court shall refuse to proceed with the case until such indis- 
pensable party is brought in, regardless of the stage of the proceedings. 

(4) Whenever a person, not a party of record, will be bound by the 
judgment because he has actually prosecuted or defended the action 
(though his counsel has formally represented some other person who is a 
party), such person, if he is a necessary or an indispensable party, may be 
made a party of record on motion at any stage of the proceedings, before 
or after judgment. 

(5) No action shall be defeated by nonjoinder or misjoinder of parties. 
New parties may be added and parties misjoined may be dropped by 
order of the court, at any stage of the cause, before or after judgment, as 
the ends of justice may require. The order shall protect such persons from 
prejudice, and shall be made upon such terms as will protect the parties 
not in error from such expenses and losses as occurred before such parties 
should reasonably have discovered the defect. 
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Comment: 

The first two sentences of paragraph (5) constitute section 26 of the Illinois 
Civil Practice Act and are found in the New York, New Jersey, and Michigan 
statutes. They represent a laudable “spirit,” but they are quite inadequate. 
Due process would prevent their literal application; not indicating how far the 
“spirit” shall apply, they are apt to be ineffective as the courts have tended to 
fall back on the common law when confronted with such spiritful but sub- 
stanceless rules. The less indefinite paragraphs, (1), (2), (3), and (4), should be 
more effective in attaining the liberal practice sought by paragraph (5); the 
latter is included to indicate that there is no intention to curtail the spirit of the 
most liberal codes. 

Paragraph (4) would seem to be a sound statement of the law, though often 
overlooked. The party really interested in defeating the plaintiff’s claim, 
though not made a party, will employ counsel to defend in the name of the de- 
fendant who turns the defense over to him. It has been held that the person 
really litigating the case is bound by the decree.** The objection raised by his 
counsel that he has not been made a party is at best merely a technical defense, 
and should neither defeat nor delay the cause. This paragraph is supplemented 
by provisions in Art. I, § 7(2), and in Art. IT, § 5(1). 

The “indispensable party” who would necessarily be affected by the decree 
but who is not present to protect his rights presents an entirely different question 
from that of the “proper” or the “‘necessary” party. Due process requires that 
he be protected; the law regarding res adjudicata cannot protect him as he will 
be affected even though the judgment will not be legally binding on him. It has 
not been uncommon for the highest court, on its own motion, to reverse a case 
in order to grant this protection. Paragraph (3) restates this rule, tempered by 
paragraph (5) which should discourage delay on the part of the defendant in 
raising this objection. The penalty of dismissal is too severe; the defendant and 
new party can be adequately protected in some other way, even if a new trial is 
necessary. A dismissal could not protect the defendant more unless the statute 
of limitations has run, and the defendant, and in some cases the new party, 
should not have the benefit of that statute. Of course in some cases a dismissal 
will actually follow, as when the joinder of the new party will ‘oust the jurisdic- 
tion of the court”; the first sentence of paragraph (5) is certainly limited by such 
cases, and perhaps should be amended to recognize that. The common wording 
has been retained to indicate its source, and it should cause no uncertainty or 
confusion. It might be argued that it is literally a correct statement of the law; 
the dismissal follows not because of the error of omitting the indispensable 
parties, but by the lack of diversity of citizenship after they are joined. 

The theory or “spirit” of the modern pleading rules has been that pleading is 
not a game to raise objections that immediately or on appeal will gain an ad- 


35 See 23 Ill. L. Rev. 812, 817, notes 24, 25 (1929). 
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vantage if not a judgment for the objector; pleading is a tool for preparing the 
case for as simple and intelligent a trial as possible. In most cases the trial court 
should be the judge of what cases can most conveniently be tried together. After 
the trial there should not be a reversal just to see if some other way would have 
been a little better. Joinder is often allowed to save the expense of two trials; a 
reversal for a new trial will not be a saving. So also in the cases of necessary 
parties when joinder is required because the time spent by the court on the trial 
might be wasted because the absentee (as subsequent mortgagee in the fore- 
closure suit) might be able to avoid judgment; after the trial a possibly effective 
judgment is better than none at all. The defendant’s objection should be taken 
seriously after the trial only when fairness to the defendant makes the absentee 
a necessary party, and in those cases the equities are so well balanced that there 
has been much disagreement as to the best policy even on a motion raising the 
objection before trial. After trial, the added argument that a requirement of 
joinder would usually be a requirement for a new trial should usually defeat the 
objection even in these cases. The rules of paragraphs (1) and (2) merely state 
what was probably intended by the more sweeping but less specific provisions 
similar to the first two sentences of paragraph (5). 

It is hoped that paragraph (2) will have another wholesome effect. Perhaps 
a lower court has used poor judgment in ruling on a joinder objection, yet the 
appellate court thinks a reversal would not better the situation. The natural, or 
at least the common, result has been a decision explaining the affirmance on 
the ground that the ruling of the lower court was sound from the point of view of 
the lower court. Such a decision adds confusion when applied by lower courts in 
other cases. Particularly in states where only the decisions of the highest court 
are reported, the reported decisions often give a false and confused impression 
of the rules actually applied in the trial courts. Is it being too optimistic to hope 
that these rules will result in decisions stating sounder grounds for affirming 
rulings on joinder? 


SECTION 9. (Bringing in New Parties—Intervention.)—(1) A new party 
shall be brought in by the service of a summons, which shall be drawn in 
the usual form with the addition of the statement, in the /este thereof, that 
this summons is issued pursuant to an order of the said court made on a 
date named. 

(2) A person having a right to intervene in any action may be made a 
party on his petition. 


Comment: 

Paragraph (1) is the last sentence of Illinois Civil Practice Act § 25. It seems 
unnecessary ; its only effect may be to raise the question of the effect of an error 
in the date of the order. It is inserted here mainly to indicate where it belongs 
if it is insisted on. 
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Paragraph (2) is in substance the second paragraph of Federal Equity Rule 
37, amended to remove the false impression that the rule will help determine 
when intervention is permitted by the clause, “Anyone claiming an interest in 
the litigation.”** Perhaps a careful study of the intervention problem would 
lead to a definite rule stating just when intervention is to be permitted; or per- 
haps it is safe to state it in the form of a rule clearly flexible (indefinite), based 
on trial convenience and fairness to the original parties and the intervener. The 
last part of the present rule placing the intervening party in a subordinate posi- 
tion is eliminated as it is a generality that applies to only part of the cases of 
intervening parties.37 


SECTION 10. (Saving Clause As to Change of Parties..\—No change in 
parties made by order of the court shall impair any previous attachment 
of the estate or body of any person remaining a defendant in the action; 
nor impair bonds or recognizances of any person remaining a party, either 
as against himself or his sureties; nor impair receipts to an officer for prop- 
erty attached; and, when parties are changed, the court may order new 
bonds if such new bonds are deemed necessary. Orders of court concerning 
changes in parties may be made upon terms, at the discretion of the court. 
Comment: 

This is Illinois Civil Practice Act § 28. 


3% The second paragraph of Rule 37, dealing with intervention, provides: “Anyone claim- 
ing an interest in the litigation may at any time be permitted to assert his right by interven- 
tion, but the intervention shall be in subordination to, and in recognition of, the propriety of 
the main proceedings.” 

37 The problems of intervention are left to the able authors of Moore and Levi, Federal 
Intervention: I. The Right to Intervene and Reorganization, 45 Yale L. J. 565 (1936). 
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SOME FUNDAMENTAL DIFFERENCES IN REAL PROP- 
ERTY IDEAS OF THE “CIVIL LAW” AND THE 
COMMON LAW SYSTEMS* 


Max RHEINSTEINT 


COMPARISON of the real property law ideas and approaches of 
A the civil law and the common law encounters the initial diffi- 
culty that there is no longer such a thing as “Civil Law.” The 
laws of those countries which are more or less based on the Roman law 
are widely different from one another at the present time." Yet there are 
certain common features, which I shall attempt to emphasize. Where it is 
necessary to go into more detail, attention shall be paid principally to the 
law of Germany, not only because it is the system with which I happen to 
be most familiar, but particularly because it is contained in one of the 
most recent and most elaborate of the great European codes.” 


* This paper was read in December, 1935, before the Round Table on Property and Status 
at the meeting of the American Law School Association in New Orleans. The references to 
code provisions and literature were added for its publication here; it has not been changed or 
enlarged, however. It is intended as an expression of a few ideas in the form of a sketch, with 
the hope that the author may obtain knowledge of individual reactions for use in future work. 


t Assistant Professor of Law, holder of Max Pam Professorship, University of Chicago Law 
School. 


* In the discussion following the presentation of this paper, Dean Pound observed that in the 
common law jurisdictions as well, modern legislation and other factors have brought about con- 
siderable differences in the laws actually in force in the various jurisdictions. However, the 
“Common Law” is still felt to be a single system: it is still taught as such in English and espe- 
cially American universities, and even “restated.” In Europe the consciousness of a common 
background has been lost through the nationalization of the laws of the various countries. 
What is taught in the universities is French, German, Italian, or some other national law. 
Roman common law finds no more than historical interest. No one would even think of re- 
stating the no longer existing “Civil Law,” the last remains of which lost actual interest when 
the Roman common law was superseded in Germany by the new Civil Code. Cf. also, in this 
respect, Rheinstein, Comparative Law and Conflict of Laws in Germany, 2 Univ. Chi. L. Rev. 
232 (1935). 

* German Civil Code (Biirgerliches Gesetzbuch, usually abbreviated B. G. B.) of August 18, 
1896. Of a more recent date are the civil codes of Switzerland (December 10, 1907) (which has 
been almost literally adopted by the Turkish Republic), Brazil, Liechtenstein, Guatemala, 
Siam, Iran, and the various Soviet Republics. All these codes were considerably influenced 
by the German code. 
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The existence of these codes marks the first great difference between 
common law and civil law. In all the civil law countries, codification 
meant a fresh start, a great housecleaning, where antiquated rules and 
institutions were weeded out. New consistent rules were worked out, un- 
hampered by ideas developed in and adapted to the needs of past ages.’ 
In the field of the land laws this re-shaping was perhaps more radical than 
in other fields.‘ 

This process of destruction and re-building was principally guided by 
two policies: (1) the desire to suppress the political power of the landed 
aristocracy; and (2) the idea of economic liberalism: the common good 
would be served best by the greatest possible marketability of the land, 
the result expected being that every piece of land would always be in the 
ablest and fittest hands. 

Two principal legal means were used for giving effect to these policies: 

I. Restraints on alienation were curtailed or even almost entirely 
suppressed. 

II. A system of conveyancing was established which was intended 
not only to simplify the formalities of land transactions but also to 
guarantee the utmost security for bona fide purchasers and mortgagees. 


I 


The first means was not only aimed at the landed classes but also con- 
sciously used for the purpose of giving greater security to land transac- 
tions, since it became apparent at an early date that without a radical 
simplification of the substantive law of real property no conveyancing re- 
form would be able to achieve the desired end. 

Restraints on alienation existed in the civil law countries, although never 
to the same extent asin England. They were partly traditional, based upon 
old forms of community property of the family or the village; partly, 
their foundation lay, as in England, in feudal ideas and institutions.’ But 
these were almost entirely swept away in the reforms of the nineteenth 
century. 

In the common law, there exists another form of restraint on aliena- 


3 On these reforms, cf. “The Progress of Continental Law in the Nineteenth Century,” by 
various authors, 11 Continental Legal History Series 251 ff. (1918). 

4 The standard work on the nineteenth century continental reforms of the land laws is 
Justus Wilhelm Hedemann, Die Fortschritte des Zivilrechts im 19. Jahrhundert (2 vols. 1918, 
1930). 

5 For detailed information, see Rudolf Huebner, History of Germanic Private Law, 4 Conti- 
nental Legal History Series 319 ff., 395 ff., 758 ff. (1918); Jean Brissaud, History of French 
Private Law, 3 Continental Legal History Series 30 ff., 426 ff. (1912). 
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tions, i.e., one which is created by a legal transaction of an individual who 
wishes to fix the legal fate of a certain piece of property for a more or less 
distant future. The technical means by which such a desire can be ful- 
filled is the future interest. The civil law has developed a rather different 
institution, the fideicommissary substitutions. By means of this device a 
person fixes the future fate not of any individual object but only of his 
*, estate as a whole. Furthermore, and in contrast to the common law, this 
can only be done by an instrument of a testamentary nature. By using 
the so-called fideicommissum universale a person could provide that upon 
his death the heir of his heir® should be obliged to hand over the entire 
estate to some other person, the fideicommissary.’ Local developments, 
especially in Germany, subsequently changed this institution to the so- 
called “Nacherbfolge,”’ (reversionary heirship) under which a testator 
may provide that upon his death his entire estate should pass to A, 
and after A’s death, or upon some other event, immediately to B, and 
eventually, upon some further event, even to a third person. He may not 
make such a provision, however, with respect to a particular piece of land, 
Blackacre or Whiteacre.® 
If T dies leaving his estate to A for life and then to B, the former, on 
principle, becomes the free and unrestricted owner of the entire estate. 
He has the power and, on principle, the right to alienate everything.? On 
the other hand, he is bound to hand over to B “the estate,” i.e., its eco- 


nomic value. Whenever he sells an object belonging to the estate, the 
proceeds or whatever he buys with them take its place."® Hence it follows 
that he is not allowed to make gifts, except with the consent of the “sec- 
ondary heir” or heirs, as the case may be. Any gift made out of the estate 
without such consent is invalid.” 


6 Throughout this paper, the word “heir” is not used in its technical common law meaning, 
but as a translation of the civil law term “heres” (French “héritier,”” German “Erbe,” Italian 
“erede,” Spanish “heredero”) meaning that person to whom the decedent’s estate passes as an 
entirety immediately upon death; cf. Rheinstein, European Methods for the Liquidation of 
the Debts of Deceased Persons, 20 Iowa L. J. 431 (1935). 

7 Cf., ¢.g., D. 35.2.95. pr., 36.1.27.16, 36.1.57.1. 

8 See Germ. Civ. Code §§ 2100-46; Swiss Civ. Code arts. 488-92; Austrian Civ. Code §§ 604 
et seq. (cf. 2 Ehrenzweig, System des dsterreichischen allgemeinen Privatrechts, II, 432 (6th ed. 
1924)). 

* Cf. Germ. Civ. Code § 2112; Swiss Civ. Code art. 491. 

%© Germ. Civ. Code § 2111. 

« This is expressly provided in Germ. Civ. Code § 2113, 2d par. The gift is invalid “‘in so 
far as it would frustrate or impair the rights of the reversionary heir.” The prohibition does 


not apply to gifts which are made in consideration of a moral duty or of a duty of social 
etiquette. 
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On principle, he should be allowed to sell freely any piece of land be- 
longing to the estate. However, land is regarded as such an important 
asset that modern German law provides for an exception. Any sale of 
land made by a primary heir out of the estate without the consent of the 
secondary heir or heirs is invalid in so far as it impairs the rights of the 
latter.** On the other hand, the primary heir is possessor and owner of the 
land and registered as such in the Land Register. In order to protect 
third parties, however, the Land Registry is required to enter on the 
Land Register, on its own motion, a notice that the person entered as 
owner is merely a primary heir.’ Unless this notice has been entered, 
bona fide purchasers and mortgagees will acquire a good title from the 
primary heir."4 

A secondary heir may be appointed upon a certain or an uncertain 
event. It may be certain or uncertain that the position of the primary 
heir will be terminated. A husband, for instance, may appoint his wife 
his heir until her remarriage, or until her death, and from then on B or, 
if B should be dead, C. Thus, legal situations may be created very similar 
to the future interests and expectancies under the common law. 

However, the instrument creating such interests must be a will. No 
“future interest” can be created by an iner vivos transaction. Yet, there 
exists a legal transaction which, though in testamentary form, strikingly 
resembles an inter vivos transaction, the “pacts of inheritance.’"* A person 
may make a will in the form of an agreement. A, in an agreement with B, 
may appoint B or C as his heir. This is more than a contract by which A 
would undertake to make such and such a will. The agreement is the will, 
which is irrevocable without the other party’s consent. It is possible and 
usual for both parties to such “pacts of inheritance’’ to make dispositions 
as to their respective estates. Such reciprocal “pacts of inheritance” may 
be combined in one document with an agreement in which future or pres- 
ent spouses fix their respective rights in each other’s property. Such 
“pacts of matrimony and inheritance”’ fulfill the functions of an English 
marriage settlement. Yet, while an English marriage settlement will refer 
to Blackacre or Whiteacre, the German document refers to the respective 
estates as entireties, and only indirectly will it affect the individual pieces 
of land belonging to the parties at the time of their deaths. 


™ Germ. Civ. Code § 2113, 1st par. 
3 Land Registry Regulation § 52. "4 Germ. Civ. Code § 2113, 3d par. 


Ss Erbvertrag. Germ. Civ. Code §§ 2279-2302; Swiss Civ. Code arts. 494-7; Austrian Civ. 
Code (permitted only as between husband and wife) §§ 602, 1249 ef seg. As to its history, see 
Huebner, op. cit. supra note 5, at 746. 
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The law must take care, moreover, of a person’s desire to exempt a par- 
ticular thing from the general fate of his estate. One may desire his estate 
to go to A; Blackacre, however, to B. He may effect his purpose by means 

' of a legacy. However, there is a difference between a common law devise 
and the modern civil law legacy. If under the common law a man devises 
Blackacre to B, title passes to B immediately upon the testator’s death. 
In Germany title passes to the heir; all B acquires is a claim against the 
heir, which can be defeated by the heir’s conveying the land to a third 
party. Then B has nothing more than a claim for damages against the 
heir.” 

By means of a special type of legacy, a testator may provide that the 
heir shall convey Blackacre to B, and that, after B’s death, B’s heir shall 
convey it to C. By this device, the legatum fideicommissarium (“Nach- 

{ vermichtnis”),"’? nothing more can be created than claims in personam 

\ against the person charged with their execution. Yet, modern German 
law has developed a means by which the “future legatee” may protect his 
claim against defeat by adverse dispositions of the primary legatee. He 
may enter upon the land register a warning by which the public is notified 
of his future claim. The present owner is not prevented thereby from 
transferring the title to third persons, but he can only give them a title 
which is defeasible upon the maturity of the claim of the “future lega- 
tee.’"* This protection comes in its effect very near to an Anglo-American 
future interest. 

~ ‘The rule that future interests can be created only with respect to an 
estate as a whole, is a consequence of that peculiar attitude of the civil 
law which finds its theoretical expression in the distinction made there 

_between law of property and law of succession. While the former looks to 
single objects and their transfer inter vivos, the latter regulates succession 
upon death which is always conceived of as a so-called universal succes- 


%6 Germ. Civ. Code §§ 1939, 2147, 2174; Swiss Civ. Code arts. 481, 484-6; Austrian Civ. 
Code §§ 535, 647 et seg. The legacy has also been embodied in the French Code (art. rorg et 
seq.), and in the codes of those numerous other countries which follow the French pattern 
(of., ¢.g., the Italian Civil Code arts. 760, 827, 862 et seg.; Roumanian Civil Code arts. 887, 
899 et seq.; Spanish Civil Code art. 858 e¢ seg.). Under Roman law, it was not only possible to 
charge the heir with a duty to hand over a certain object to the legatee (legatum per damna- 
tionem), but also, just as under common law, to devise a certain thing in such a way that the 
legatee acquired the title immediately on the testator’s death (legatum per vindicationem). 


17 Roman law: cf. D. 32.39. pr., 35-1.36.1, C. 6. 53.2. Modern laws: Germ. Civ. Code 
§ 2191; Swiss Civ. Code art. 488, 3d par.; Austrian Civ. Code § 652; for the laws of the French 
system, see p. 630 infra. 


18 Germ. Civ. Code § 883. 
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sion, 4.e., succession to a person’s entire estate.’® In the classical common 
law, universal succession applied to personal property only, i.e., to that 
part of a deceased person’s property which was taken care of in England 
by the ecclesiastical courts, which based their rules not on common law 
but on civil law ideas. While these courts déveloped the rule that a de- 
ceased man’s personal estate passed to his personal representative as an 
entirety, the common law courts treated each piece of land as a separate 
unit.” They did so, for example, with respect to venue, the conflict of 
laws, or the dower and curtesy rights of a surviving spouse. In the civil 
law, on the other hand, those rights which might be regarded as analogous 
to dower and curtesy refer only to the estate as a whole, i.e., to those ob- 
jects which happen to belong to the estate at the moment of the precedent 
spouse’s death. To express it in common law terms: The rights of the sur- 
viving spouse can be defeated by an alienation inter vivos. It is merely one | 
consequence of this general policy that future interests can be created 
only with respect to an estate as a whole, and only by testamentary trans- 
actions. 

However, an exception persisted during a certain period. In the late 
sixteenth and seventeenth centuries, the same period during which in- 
ventive English lawyers responded to the desires of the English landed 
aristocracy by the invention of the “family settlement,” continental law- 


yers developed for the same purpose the so-called “fideicommissa fami- 
liarum.”™ This institution could be used to settle, by a testamentary or 
inter vivos “act of settlement,” a piece of land with its fixtures and ap- 
purtenances (usually a large manor) so as to make it inalienable, indivisi- 
ble, unmortgageable, exempt from execution, and subject to inheritance 
by primogeniture or some other system of entailed succession. Usually, 
care was taken to provide for all possible eventualities and contingencies, 


9 As to this principle of “universal succession,” cf. Buckland, Textbook of Roman Law 
206 et seg. (ad ed. 1932); Sohm, Institutes of Roman Law 406 ff. (Ledlie’s transl. 1892); see 
also Rheinstein, op. cit. supra note 6. 


2° In this respect the common law kept in line with the general ideas of the Germanic laws; 


cf. 2 Pollock & Maitland, History of English Law 253 ff. (1895); Huebner, op..cit. supra note 5, 
at 699 ff. 


= Cf. 7 Holdsworth, History of English Law 112 (1926); Pollock, Land Laws, pt. III (3d 
ed. 1896). 


* As to their history, cf. Huebner, op. cit. supra note 5, at 310 ff., 761 ff. A comparative 
survey of the systems of these fideicommissa as they were developed in the various countries of 
Europe will be found in an article by Kuebler and Beutner, 3 Rechtsvergleichendes Handwér- 
terbuch 342-68 (1931), and in Otto v. Gierke’s article in 4 Handwérterbuch der Staatswissen- 
schaften 104 (3d ed. 1909). 
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so that there were rights not only analogous to reversions but also to 
vested and contingent remainders and even to powers of appointment. 
The institution was worked out by ingeniously combining Roman law 
with feudal and Germanic ideas which had survived the “reception.” 

Its use was, naturally, limited to the wealthy landed classes, i.e., the 
aristocracy. In some countries, e.g., in Bavaria, it was even formally re- 
served to the members of the nobility. 

This device by which an individual manor or another piece of land could 
be inalienably settled upon the members of the settlor’s family, was 
swept away in France by the Revolution.*4 It was looked upon, properly, 
as one of the basic foundations of the power of the nobility. In order to 
prevent its resurrection under disguise, the French Civil Code forbade 
even the “universal fideicommiss” and the “fideicommissary legacy.’’*5 On 

' principle—there are a few exceptions*—no property can be left in France 
otherwise than in free, unrestricted ownership.”? Not only the fear of 
aristocratic power, but also the belief that any bindings of the land were an 
economic evil, were among the basic dogmas of the French Revolution.” 
Many other countries followed the French example; not all, however, with 
the same radicalism. 


#8 The Roman law basis was the so-called “fideicommissum quod familiae relinquitur,” a 
fideicommissum in the sense as explained on p. 626 supra, with the peculiar feature that each 
successive fideicommissary was bound to leave the estate to a member of the family of the tes- 
tor. Under the Corpus Juris, such a provision was valid for four generations (Nov. 159). 
It was fused with the feudal law institution of “succession ex pacto et providentia maiorum”’ 
and the practice of entails, as it was especially developed in the Spanish institution of “ma- 
jorado.” 

24 Law of November 14, 1792. 


*s French Civ. Code art. 896: “Substitutions are prohibited. Every disposition by which a 
donee, a testamentary heir, or a legatee is charged with preserving [the estate] and to hand it 
over to a third person, is void, even as to the donee, the testamentary heir, or the legatee.” 

46 See id., art. 897 which, combined with arts. 1048-79, permits certain dispositions in favor 
of the grandchildren of a donor or testator, or of the children of his brothers and sisters; cf. also 
Pp. 632 infra, as to the usufruct. 


*7 For details of the French law, see 5 Planiol et Ripert (et Trasbot), Traité pratique de 
droit civil francais 291 ff., 852 ff. (1933); shorter, 3 Colin et Capitant, Cours élémentaire de 
droit civil francais 944 ff. (1916); Josserand, Cours de droit civil positif francais 951 (1930); 
3 Planiol, Traité élémentaire de droit civil 942 ff. (11th ed. 1932). The courts to a certain extent 
admit dispositions by which an estate or a particular thing is left to A under a condition subse- 
quent, and to B under the same condition working as condition precedent. Thus T may leave 
his estate to A, and in case of A’s dying without children, to B. A’s power to dispose of the 
estate can be in no way affected, however, by such a disposition. In case of the happening of 
the condition, B will obtain nothing more than what has been left by A. A further limitation 
is that B must have been alive or conceived at the moment of T’s death. 

8 Cf. Montesquieu, De l’esprit des lois, v. 9 (1798); see also Aron, 25 Nouvelle revue his- 
torique de droit 468, 586 (1901). 
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The German Civil Code of 1896 expressly admitted the “‘fideicommissa 
universalia” (Nacherbfolge),?° subject only to a rule against perpetuities, 
which is similar to the English rule, though less refined.*° The legatum 


fideicommissarium creating obligations with respect to specific property 
also remains under the code.* 


The “fideicommissum familiarum,” on the other hand, was left outside 
the scope of the German code. It was left to the states to retain or abolish 
this aristocratic institution.” In spite of numerous attacks on political 
and economic grounds, it was left intact in all the states until the Revolu- 
tion of 1919, which initiated extensive detailed legislation for the enfran- 
chisement of the settled lands,** whereby the rights of the first, and some- 
times even of the second remainderman were carefully preserved. Hence, 
at the present moment, there are still many settled lands in Germany 
which, however, are bound to disappear within two generations at the 
latest. Perhaps family corporations may develop as substitutes.*4 

On the other hand, the National-Socialist régime has created a new 


29 Cf. p. 626 supra. 


3° Sec. 2109: “The appointment of a reversionary heir (or legatee) becomes inoperative 
after the lapse of thirty years since the testator’s death, unless the condition for the reversion- 
ary succession has happened within such period. The appointment remains operative, how- 
ever, even after the lapse of thirty years, (1) if the reversionary heir has been appointed under 
the condition of a certain event happening with reference to the person of the primary heir or 
the reversionary heir, provided the person with reference to whom the event is to happen was 
living at the time of the testator’s death; (2) if a brother or sister of the primary or a re- 
versionary heir has been appointed as reversionary heir. If the primary or reversionary heir 
with reference to whom the condition is to occur is a juristic person, the period of thirty years 
will not be enlarged.” 

Cf. also the following provisions of the Austrian Civil Code: 
“§ 611. The number of reversionary heirs is not limited, provided they are all contemporaries 
of the testator; thus there may be three, four, or even more reversionary heirs. 
“$612. If the reversionary heirs are not contemporaries of the testator but born after the 
time when he made his will, no disposition as to moneys or any movables is valid beyond the 
second degree, and no disposition as to land is valid beyond the first degree.” This provision 
means that one unborn reversionary heir may be appointed as to land, and two as to movables. 
See Rappaport, 2 Klang’s Kommentar zum allgemeinen biirgerlichen Gesetzbuch, pt. I, 
p. 236 (1935). 

Under the Swiss Code, no more than one reversionary heir may be appointed (art. 488, 
ad par.). 

= Cf. p. 628 supra. 

* Introductory Law to the Civil Code of Aug. 18, 1896, art. 59, R. G. Bl. 1896, 604. 


33 The principle was laid down in art. 155 of the Weimer Constitution of August 11, 1919; 
as to the details, see Kuebler and Beutner, op. cit. supra note 22; also Martin Wolff, 3 Ennec- 
cerus, Kipp, and Wolff, Lehrbuch des biirgerlichen Rechts 325 ff. (oth ed. 1932). 


34 Thus, for instance, the former Royal House of Saxony has set up a limited company under 
the name of “Haus Wettin, Ltd.” 
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form of settled lands, settled not by the will and private act of any indi- 
vidual but by the will of the state. By law of September 29, 1933,*5 all 
middle-sized peasants’ farms have been rendered inalienable and indivisi- 
ble. Their owner can dispose of them neither inter vivos nor by will. Upon 
his death, they pass undivided to the youngest, or in certain parts of the 
country, to the eldest son.* 

Thus, the National Socialist régime has returned to the idea that a 
man’s land does not belong to his estate, that his personalty goes a sepa- 
rate way, and that land is subject to particular rights, to inalienable future 
interests. 

Another method of fixing the fate of a particular object as such, and 
not only as a part of an estate, has been retained in all civil law countries. 
Everywhere a piece of land can be made the subject-matter of a usu- 

_fruct for life.*7 This interest in almost all important respects resembles 
the common law estate for life. By transaction inter vivos or testamentary, 
the owner may create a usufruct for a certain person and then, of course, 
dispose of the fraction of the right of ownership which is retained by him. 

This interest in many ways resembles a reversion. Neither the right of the 

,usufructuary, however, nor the “reversion” is regarded as an “estate.” 
The usufruct is looked upon as a “servitude,” a combination of extensive 

¥ easements and profits in the land of another. The “reversion” is not a 
future interest but simply that surplus of the rights incident to ownership 
which are not vested in the usufructuary and not incompatible with the 
latter’s rights. 

Thus usufruct and, in Germany and some other countries, the fidei- 
commissary substitutions are still available for fulfilling a person’s desire 
to provide, within limits, for the future fate of his property. Yet it seems 
that they are not extensively used beyond settling an estate first to the 
surviving spouse and then to the children of a testator. Of course, as long 
as statistics are lacking, such a statement cannot be based on more than 
subjective impressions, founded partly on personal experience, and partly 
on the dearth of decisions and lack of interest in the subject shown in 
legal literature. Although the present law of Germany affords quite a 
variety of means for “settling” property, I think that it can safely be said 








3s R. G. BI. 1933, I, 685. 
3% See Kaden, The Peasant Inheritance Law in Germany, 20 Iowa L. Rev. 350 (1935). 


37 Cf., e.g., Germ. Civ. Code § 1030 e# seg.; Austrian Civ. Code § 509 et seg; Swiss Civ. Code 
art. 745 et seg.; French Civ. Code art. 578 et seg.; Ital. Civ. Code art. 477 et seg.; Span. Civ. Code 
art. 467 et seg. For a comparative survey of the various modern systems of usufruct, see 
Rheinstein, 5 Rechtsvergleichendes Handwirterbuch 431 (1935). 





COMMENT 633 


that the only extensive use made of them is for providing for a surviving 
spouse, who will usually be appointed the other spouse’s primary heir, 
with the children or other relatives as secondary heirs. Provisions as to 
more distant events and eventualities seem to be rare. Nothing more than 
guessing is possible as to the causes of this difference from the customs of 
Anglo-American countries. One reason may be the greater rareness of 
large fortunes; it may also be that impulses associated with economic in- 
dividualism and limits on feudal power have affected common practices; 
another reason may be the great consciousness of the continental nations 
of the instability of expectations, of the futility of provisions for the fu- , 
ture. Nations which have gone through the experiences of succeeding 
wars, revolutions, and inflations, are less convinced of the permanency of 
present conditions than nations which for centuries have not seen an in- 
vading enemy and whose chief experiences in instability are the periodic 
crises of the capitalist system. 


II 


The policy against restraints on alienation is, as already mentioned, 
not only directed against an undue growth of the economic power of the 
landed classes, but is also directed toward facilitating the transferability 
of the land. 

Another means to the same end is the comparative simplicity of the | 
system of “rights im rem,” especially the absence of “equities.”** The , 
task of research to which a purchaser or mortgagee is put is greatly light- 
ened by the comparative simplicity of transactions, and particularly by 
the absence of rights of other persons “constructive notice” of which may 
be fatal. 

Simplicity of the substantive law of real property is also indispensable 
for the proper functioning of the most effective device developed for secur- 
ing the stability of land transactions:*® the land register system,‘*® which, 
however, has been adopted in only a few civil law countries, viz., in Ger- 


38 As to the importance of this point and the underlying policies, cf. Rheinstein, review of 
Pierre Lepaulle, “Traité théorique et pratique des trusts,” 43 Yale L. J. 1049 (1934). 

39 The necessity of a radical simplification of the substantive law of rights in land was recog- 
nized and carried out in the English reform legislation of 1924 and 1926. 

« For a comparative survey, see Schollmeyer and E. Heymann, 5 Handwirterbuch der 
Staatswissenschaften 335 (4th ed. 1923), and Percy Bordwell, Land Transfer, 9 Soc. Sci. 
Ency. 127 (1933), with further references. Also Planiol, Traité élémentaire, nos. 2637-43, 
and Predari, 3 Rechtsvergleichendes Handwirterbuch 186 (1931). On the German system of 
land registration, see especially Martin Wolff, op. cit. supra note 33, at 77 ff.; shorter, Strecker, 
3 Handworterbuch der Rechtswissenschaft 26 (1928). 
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many, Austria, Switzerland, and the Scandinavian countries.“ In these 
countries registration of title is compulsory. A record is kept for every 
piece of land, and no transaction can validly be made without registra- 
tion. France and the many countries following the French system have 
only registration of deeds developed on similar lines as registration of deeds 
in this country, though resulting in a greater protection of purchasers be- 
cause of the greater simplicity of the substantive law.” 

Even the best system of registration of deeds leaves room for a consid- 
erable amount of insecurity. Its most serious defect is that it leaves it to 
the reader of the records to draw his own legal conclusions, which may or 
may not be right, and which will be less conclusive the more complicated 
the substantive law. 

In a system of registration of titles, on the other hand, the record re- 
veals and largely controls the actual legal situations. The register will tell 
immediately in whom title is vested, who is a mortgagee, and what the 
priorities are. Such a system imposes a high responsibility upon the 
staff of officials, who must necessarily be learned in the law.* 

That the introduction of a system of compulsory registration of title 
is no easy task is shown by the experiences of France, England, and the 
United States. In France, its introduction has been advocated for almost 
acentury. It has been prevented by the high costs which would be caused 
by the necessity of an almost complete remaking of the topographical land 
survey.*4 In England, compulsory land registration was confessedly pre- 
vented by the conveyancing branch of the legal profession. A strong 
government, as it existed in Germany, is necessary to overcome such 
difficulties. It may be more than a mere accident that the radical reform 
of the English law of real property by Lord Birkenhead’s Acts was 
achieved during the post-war period when bureaucracy was unusually 
strong in England. 

Whether or not compulsory registration of title, in the long run, 
amounts to a saving or a greater expense for the community when com- 
pared with a different system is a problem which should attract further 
detailed research. It certainly does away completely with the necessity of 


# As to its history, see Huebner, op. cit. supra note 5, at 218 ff., 241 ff.; Martin Wolff, op. 
cit. supra note 33, at 73 ff. 


# On the French system of registration of deeds, see 4 Planiol et Ripert (et Picard), op. cit. 
supra note 27, at 604 ff., and, shorter, Planiol, Traité élémentaire, nos. 2603 et seq. (1932). 


43 Thus in Germany, for instance, the keeping of the land register is entrusted to the 
county courts. 


44 See Planiol, Traité élémentaire, no. 2635 (1932), with further references. 
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title insurance because of the great security and stability it affords for 
transactions in land, an object regarded in the civil law countries as the 
most important end of the rules of the law of real property. This policy 
has been carried out most consistently in Germany. The law of real prop- ~ 
erty has been so radically simplified that almost no other rights can exist 
in land than are possible in chattels. Future interests in land are just as 
restricted as they were with respect to chattels in the classical common 
law. The outspoken end of the German codifiers was to assimilate land 
transactions as far as possible to transactions in chattels or in stocks. 
They have so well succeeded that almost the only criticism uttered against 
the real property provisions of the Code is that they facilitate land trans- 
actions too much, that they induce the peasants to part too easily with 
or to mortgage their land, and that they involve too great a temptation 
to speculate in land. Whether or not such criticisms are justified is an 
open question. 
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NOTES 


THE POWER OF CONGRESS TO SUBJECT INTERSTATE 
COMMERCE TO STATE REGULATION 


The federal Hawes-Cooper Act provides that all goods manufactured by 
convicts and “transported into any state .... for use, consumption, sale, or 
storage, shall upon arrival . . . . be subject to. . . . the laws of such state. ... 
as though manufactured . . . . in such state.” In Whitfield v. Ohio, the defend- 
ant sold in the original packages convict-made shirts transported from Ala- 
bama, and was fined for violation of a statute of Ohio prohibiting the sale of 
such goods on the open market.? The United States Supreme Court granted 


* 45 Stat. 1084 (1929), 49 U.S.C.A. § 60 (supp. 1935). 

? Ohio Gen. Code 1929, § 2228-1. The apparent discrimination in favor of goods made within 
the state was prevented by a constitutional provision and statute prohibiting the sale of goods 
made by convicts in Ohio. Ohio Const., art. 2, § 41; Ohio Gen. Code 1929, § 2228-1. 


636 
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certiorari.’ The defendant contended that the state Act was an unconstitutional 
regulation of interstate commerce, and that the Hawes-Cooper Act was an 
attempted delegation of federal legislative power to the states. The Supreme 
Court held both acts constitutional.‘ Three judges concurred specially without 
opinions.$ 

It is well settled that the states can regulate interstate commerce even with- 
out federal permission in a proper case,° i.e., in a matter not of national interest 
nor requiring uniformity of treatment throughout the United States.’ The Su- 
preme Court in Leisy v. Hardin® partly settled the line between the interstate 
commerce which a state can and that which it cannot regulate by declaring a 
state prohibition void so far as it affected commodities from other states in 
original packages.? But the Court intimates in the Whitfield case that the “orig- 
inal package” test is to be abandoned,” and that the state prohibition might 
have been valid even without the Hawes-Cooper Act. So far as this dictum 
would permit state regulation of commodities in original packages it contrasts 
strangely with the recent decision in Baldwin v. Seelig* which invalidated a 
state regulation of milk after it had been poured out of the original containers 
into bottles. Thus the “original package” test has been found wanting on the 
one side because it restricts state powers too greatly, and on the other because _ 
it lets them extend too far. It would seem, therefore, that the doctrine has out- 
lived its usefulness and is being discarded. The Court perhaps is groping, as in 
the period before Leisy v. Hardin, for a new basis of separating state and federal 
jurisdictions under the commerce clause.” 


3 The Ohio Appellate Court affirmed the conviction on the ground that the Hawes-Cooper 
Act validated such regulation by the state. Whitfield v. State, 49 Ohio App. 530, 197 N. E. 
605 (1935). Petition for writ of error dismissed, 129 Ohio St. 543, 196 N. E. 164 (1935). 

4 Whitfield v. Ohio, 56 Sup. Ct. 532 (1936). 

5 Justices VanDevanter, McReynolds, and Stone. 


It is assumed that in case of conflict the federal regulation would prevail even in that 
part of interstate commerce subject to state powers. Southern Ry. Co. v. Reid, 222 U.S. 425 
(1912). 

7 Cooley v. Board of Wardens, 12 How. (U.S.) 299 (1852); Compagnie Francaise v. Louisi- 
ana State Board of Health, 186 U.S. 385 (1902); Kane v. New Jersey, 242 U.S. 160 (1916); 
Minnesota Rate Cases, 230 U.S. 352 (1913); see id., 369 ff. for a collection of cases applying 
this rule. See Sholley, The Negative Implications of the Commerce Clause, ante p. 556. 

* 135 U.S. 100 (1890). 

»° The original package test also was applied in Schollenberger v. Pennsylvania, 171 U.S. 1 
(1898). Cf. Baldwin v. Seelig, 294 U.S. 511 (1935). 

ro... the unbroken package doctrine, as applied to interstate commerce, has come to 
be regarded ....as more artificial than sound.” Sutherland, J., 56 Sup. Ct. 532, 535. 
Sonneborn Bros. v. Cureton, 262 U.S. 506 (1923) is cited. In that case a non-discriminatory 
state tax on commodities brought into the state and resting there in original packages was 
sustained, and the “original package” doctrine was discarded as a basis for testing the validity 
of state taxation. 


™ 294 U.S. 511 (1935). 12 See Sholley, op. cit. supra note 7, at 585. 
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In spite of the suggestion that the federal act might not have been necessary, 
Whitfield v. Ohio clearly holds that the Hawes-Cooper Act is valid. The opinion 
declares that the Hawes-Cooper Act is essentially the same as the Wilson Act 
sustained in Jn re Rahrer,*3 which rendered intoxicating liquors subject to state 
laws “enacted in the exercise of .... police powers.”"* However, there is a 
difference between the acts which seems important in the light of earlier deci- 
sions of the Court. The first objection to enabling acts, such as the Wilson and 
Hawes-Cooper Acts has been that they delegate to the states some part of the 
federal power to regulate interstate commerce.* This objection was answered 
in In re Rahrer by relying upon that part of the Wilson Act which limited the 
state laws operating under it to such as were passed in the exercise of the re- 
served police power. Thus, the Court concluded, the federal act contemplated 
only such laws as the state had reserved power to enact, and its effect was merely 
negative, i.¢., to take away from certain commodities the protection from state 
regulation which they had previously enjoyed under the commerce clause."’ 
Had the state regulation in the Rahrer case been a typical “commercial regula- 
tion,” this analysis would not have been open to the court, and the exercise of 
the state power would have been even more difficult to explain without running 
afoul of the objection based upon delegation of federal powers. The state regu- 
lation in the Whitfield case is a typical regulation of commerce;* its validity 
therefore must rest upon some rationalization not employed in the Rahrer case. 
But on this point there is no illumination in the opinion. 

Assuming, however, that the federal power to subject interstate commerce to 
state regulation exists, a natural question is whether it may be used for attack- 
ing the child labor problem. It is likely that Leisy ». Hardin’® and Baldwin v. 
Seelig®® stand in the way of any substantial state control of the products of 
child labor. Hammer v. Dagenhart,” on the other hand, prevents Congress from 
absolutely prohibiting the transportation of such products in interstate com- 
merce. Thus is created a void between state and federal powers, through which 


3 140 U.S. 545 (1891). The Wilson Act was passed to avoid the decision in Leisy v. Hardin. 
*4 26 Stat. 313 (1890), 27 U.S.C.A. § 121 (supp. 1935). 


*s The objection, if meritorious, would render the federal act unconstitutional. See Cooley 
v. Board of Wardens, 12 How. (U.S.) 299 (1852); similarly, if the act were deemed to adopt 
state laws, it would be void. Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920). 


**Tt has been held from an early date that the delegation to Congress of its power over 
commerce did not take away the police powers of the states. Gibbons v. Ogden, 9 Wheat. 
(U.S.) 1, 203 (1824); Minnesota Rate Cases, 230 U.S. 352, 408 (1913). 


*7 For a critical treatment of distinctions of this type, see Sholley, of. cit. supra note 7. 


8 The act was so treated by the state court. Whitfield v. State, 49 Ohio App. 530 (1935). 
Before passage of the Hawes-Cooper Act an attempt to license dealers in goods made by con- 
victs in other states had been held invalid by the Ohio Supreme Court, as a regulation of inter- 
state commerce. Arnold v. Yanders, 56 Ohio St. 417 (1897). 


9135 U.S. 100 (1890). 2° 294 U.S. 511 (1935). 





247 U.S. 251 (1918). 
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the traffic in child labor products moves unmolested.” A statute like the Hawes- 
Cooper Act, but directed against the products of child labor would, if sustained, 
partly fill this gap.” In holding such an act constitutional, moreover, Hammer 
v. Dagenhart need not be overruled, for the power of Congress to subject inter- 
state commerce to state laws is not necessarily limited as is the power to pro- 
hibit interstate commerce outright.*4 The latter power is asserted directly 
against the goods prohibited. The former merely removes a shield, and permits 
the state power to act. Different considerations of policy may govern where 
one power is used, rather than the other.*s It is significant that the state power, 
when permitted to take effect, seems broader in scope than the federal power to 
prohibit. This difference is illustrated by the contrast between Whitfield v. Ohio 
and Hammer v. Dagenhart. In the Whitfield case the tendency of convict-made 
goods to lower wages and create bad competitive conditions was held a proper 
ground for exercising the state’s power to regulate.” In the Hammer case it was 
held that the same tendency of child-made goods would not justify a federal 
prohibition.” It is thus possible that Congress will be permitted to subject 
commodities to state regulation when a federal prohibition would be stricken 
down. 

It is probable, however, that the line of cases establishing and limiting the 
power of Congress to prohibit interstate commerce would have an important 
bearing on the ultimate result of cooperative federal and state legislation di- 
rected against child-made goods. Federal prohibitions and acts subjecting com- 
modities to state laws have been sustained which dealt with things immediately 


* Corwin, The Power of Congress to Prohibit Commerce, 18 Cornell L. Q. 477 (1933). The 
dictum in Whitfield v. Ohio stating that the local statute might have been valid without the 
Hawes-Cooper Act, may be construed to mean that a state prohibition of child labor products 
would be upheld, especially because the evil which is urged against them, i.¢., their bad effect 
upon competitors using adult labor, furnished the ground for upholding the probibition of 
convict-made goods. See 56 Sup. Ct. 532, 535. But in view of the recent decision in Baldwin v. 
Seelig, such a result seems unlikely. 


3 See 49 Harv. L. Rev. 466 (1936). 


4 “Tf the power of Congress to remove the impediment to state control presented by the 
unbroken package doctrine be limited in any way (a question which we do not find it necessary 
to consider) ” Sutherland, J., 56 Sup. Ct. 532, 535. 

At least one court does not think it inconsistent to limit the power to prohibit completely 
without similarly limiting the power to subject goods to state control. In Kentucky Whip & 
Collar Co. v. Illinois Cent. R. Co., 12 F. Supp. 37 (Ky. 1935), the court, in a dictum, declared 
unconstitutional that part of the federal Ashurst-Sumners Law which prohibits the trans- 
portation of convict-made goods into a state for use against the laws of such state. In the same 
opinion the decisions of the state courts in Whitfield v. Ohio, sustaining the Hawes-Cooper 
Act, are cited with approval. 12 F. Supp. 37, 42. 

*5 See p. 640 infra. 


* 56 Sup. Ct. 532, 535. The bad competitive effect of convict-made goods is the basis of 
the federal and state legislation. See Brief for Respondent, pp. 6-10. 


7 247 U.S. 251, 273. 
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harmful to the user, such as adulterated foods,” or instruments of fraud, such 
as stolen cars’? and misbranded articles,’° or with a comparatively insignificant 
traffic, such as convict-made goods.** Hammer v. Dagenhart, however, limited 
the power to prohibit in two ways: first by distinguishing the former cases 
sustaining federal prohibitions on the ground that they affected things harmful 
in themselves and producing harmful consequences at their destination; sec- 
ond, by declaring that the power could not be used to subject local industries, 
not themselves interstate commerce, to federal regulation. The requirement 
that the articles prohibited be harmful in themselves is avoided by cooperative 
legislation through the distinction pointed out above, i.e., the broader scope of 
the state power when it is permitted to act. The second objection, that state 
power will be destroyed by federal prohibitions based upon local manufacturing 
conditions, vanishes when the cooperative method is used. Federal enabling 
acts recognize and rely upon the individual states. No state could join in de- 
stroying the interstate market until it had adopted for its own industries such 
regulations as it demanded of others, for discriminatory state measures would 
be struck down. A substantial number of states would have to adopt pro- 
hibitory measures for themselves before a serious effect on the interstate market 
could be produced. The decision may supply a means, so far as constitutional 
theory can do so, of dealing with child labor without constitutional amendment. 


THE VALIDITY OF STOCKHOLDERS’ VOTING 
AGREEMENTS IN ILLINOIS 


Modern corporate financing frequently requires the creation of a united ma- 
jority of stockholders, by a contract or trust, which will successfully resist both 
the attack of the original parties to the undertaking and the objections raised 
by transferees of the affected shares. The necessity of making binding agree- 
ments among stockholders arises upon the creation, the reorganization, or the 
winding up of a corporation; or in the securing of loans made to the corporation; 


*® Hipolite Egg Co. v. U.S., 220 U.S. 45 (1911). Perhaps intoxicating liquors (Clark Dis- 
tilling Co. v. Western Md. Ry. Co., 242 U.S. 311 (1917); U.S. v. Hill, 248 U.S. 420 (1919)) 
and prostitutes (Hoke v. U.S., 227 U.S. 308 (1913)) can also be included in this class. 

#9 Brooks v. U.S., 267 U.S. 432 (1925). 


3° Seven Cases v. U.S., 239 U.S. 510 (1916); Weeks v. U.S., 245 U.S. 618 (1918). 

3st Whitfield v. Ohio, 56 Sup. Ct. 532 (1936). 

»# The requirement that goods prohibited from interstate commerce by federal law be 
harmful in themselves was first used as a description, in supporting decisions sustaining the 
power to prohibit. The Lottery Case, 188 U.S. 321 (1903). In Clark Distilling Co. v. Western 
Md. Ry. Co., 242 U.S. 311 (1917), the prohibition was sustained on the ground of the “excep- 
tional” nature of the prohibited commodity—intoxicating liquor. In Hammer v. Dagenhart 
the harmful or exceptional nature of the commodities involved in the earlier cases became a 
basis for distinguishing them and so a limitation upon the federal power to prohibit. 


33 Welton v. Missouri, 91 U.S. 275 (1876); Walling v. Michigan, 116 U.S. 446 (1886). 
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or in refinancing by the issuance of new stock; or where the stockholders are 
split into two groups and wish to preserve the status quo of their balanced 
holdings. : 

Voting agreements are frequently open to attack on two distinct grounds. A 
contract among A, B, and C, the majority stockholders, whereby A is given the 
right to vote their combined stock as a unit at all stockholders’ meetings may 
be condemned for separating voting rights from the ownership of stock. If the 
contract further provides that A, B, and C shall be elected directors and officers 
at stated salaries, it may be subject to attack for interfering with the free exer- 
cise by the directors of their independent judgment in the management of the 
corporation. On the problem of the separation of voting rights from beneficial 
ownership, voting agreements are so nearly analogous to voting trusts that the 
two must be considered together. 

A voting trust is created by a conveyance of the legal title of the shares of 
several stockholders to one or more persons for the purpose of voting them in 
order to control the corporation’s business and affairs.‘ Because it is a true 
equity trust, the usual requirements of trust law must be met;? but since the 
sole purpose is the securing of corporate control, it must also be carefully 
scrutinized to see that nothing in the policy of corporation law invalidates it. 
The usual definition of a voting agreement is a contract among two or more 
stockholders whereby they retain not only the legal and beneficial ownership of 
their shares, but also their individual right to vote them, and merely agree to 
vote all their combined stock as a unit in a pre-determined way to accomplish 
some corporate purpose such as the election of directors. However, for the pur- 
pose of the present discussion, the term voting agreement is used in a broader 
sense to include also a transaction whereby the legal and beneficial owner of the 
stock sells, either wholly or partly, his right to vote. All voting trusts and voting 
agreements involve, to a greater or lesser extent, the separation of voting rights 
from the beneficial ownership of the stock. The sale of votes to outsiders is the 
clearest example. The next most obvious is the voting trust in which the cestuis 
do not direct the trustee.’ If the trustee is directed by the cestwis, there is a 

‘5 Fletcher, Corporations § 2079, p. 281 (1931). 

* Where statutes expressly provide for the creation of voting trusts, perhaps the require- 
ments of trust law need not be strictly fulfilled. 5 Fletcher, Corporations § 2079, p. 281 
(1931). Voting trusts do not include trusts of stock in which the principal object is not that 
of controlling voting. 5 Fletcher, Corporations § 2075, p. 265 (1931). 

A voting trust is not an agency relationship as are proxies or reciprocal proxies. 14 C. J. 
§ 1420 (1919). For detailed discussions of voting trusts see 24 Mich. L. Rev. 344 (1926); 
5 So. Calif. L. Rev. 214 (1932) (completely annotated); 22 Col. L. Rev. 627 (1922); 6 U. of 
Cin. L. Rev. 64 (1932); 40 Harv. L. Rev. 106 (1926). 

3“The voting power of the stock is absolutely separated from its ownership for a term of 
years, so that the real owners of the property are during that time entirely divested of its 
management and control or of any participation therein.” Luthy v. Ream, 270 Ill. 170, 177, 
110 N.E. 373, 375 (1915). 
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strong resemblance to a voting contract in which the stockholders themselves 
vote in a way pre-determined by ballot among themselves.‘ In each of the latter 
two, the separation of voting power from ownership is less complete; but both 
devices operate to prevent a free exercise of the voting rights of each participant 
therein if he subsequently desires to vote independently of the terms of the 
trust or contract. In such an event, a minority of all stockholders control the 
stockholders’ meetings, against the statutory requirement that a majority vote 
shall prevail. The recognition of these gradationsof separation becomes important 
in view of the apparent approval by the Illinois courts of the dogma that voting 
rights cannot be separated from the beneficial ownership of stock.‘ 

On an analogy to public elections it has been held that a stockholder cannot 
sell his vote and retain all the other incidents of ownership.’ Originally, the 
justification for this rule lay in the assumption that each stockholder is entitled 
to the honest and unbiased judgment of every other stockholder, expressed in 
his vote. But today the doctrine lacks merit because to impose such a duty upon 
the scattered stockholders of modern corporations is impracticable.” The doc- 
trine is directly opposed to the well settled principle that every stockholder may 
vote as he thinks his personal interests are best served, and in those states 
which permit non-voting stock and voting trusts it is difficult to understand 
why a stockholder may not sell his vote if he wishes and yet retain his ownership 
of stock as an investment. Some states early recognized that the prohibition 
against the separation of voting rights from beneficial ownership was largely 


the result of an unrealistic public policy,* and accordingly was not to be fol- 
lowed.® 


4 See note 21 infra. 


5 “The principle to be deduced from these cases [not Illinois] is that the . . . . power to 
vote is inherently attached to and inseparable from the real ownership of each share, and can 
only be delegated by proxy, with power of revocation; that each stockholder has the right to 
demand that every other stockholder, if he desires to do so, shall have the right to exercise at 
each annual meeting his own judgment as to the best interest of all the stockholders, untram- 
meled by dictation and unfettered by the obligation of any contract.” Luthy v. Ream, 270 
Ill. 170, 181, 110 N.E. 373, 376 (1915). 


6 See 7 St. John’s L. Rev. 218, 225 (1933) for an excellent discussion, concluding that, in the 
absence of statutes, no prohibitions should be put on the sale of voting rights. 


7 See 5 Fletcher, Corporations § 2066, p. 925 (1931). In public elections voters have no duty 
to vote for the best interests of each other; the selling of votes is instead prohibited because of 
possible dangers to the government. Perhaps it may be argued that the same reasoning should 
prohibit the sale of votes in corporate elections; but it is believed that such intangible fears 


are not a sufficient basis for a doctrine which endangers the validity of voting agreements and 
voting trusts. 


®In Nickolopoulos v. Sarantis, 102 N.J. Eq. 585, 141 Atl. 792 (1928), all the stockholders 
induced the plaintiff to put new money into the corporation by promising him a 50 per cent 
vote although he owned only 25 per cent of the stock. A statute provided that every corpora- 
tion could determine by its charter or by-laws the number of shares which should entitle the 
[Footnote 8 continued on page 643] 
* White v. Snell, 35 Utah 434, 100 Pac. 927 (1909). 
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In Illinois there is an apparent justification for the doctrine other than 
abstract fears of possible fraud or injury to other stockholders. Section 3, Arti- 
cle 2, of the Illinois Constitution, providing in part that “every stockholder 
shall have the right to vote,” has been construed to mean that every stock- 
holder must be given the right to vote’* and that the corporation can give such 
a right only to stockholders." As a corollary, in Luthy v. Ream,” a voting trust 
in which the trustee was not directed by the cestuis was held invalid as an 
illegal attempt to separate the cestuis’ voting rights from their beneficial owner- 
ship. The court emphasized that “the power to vote for directors can be exer- 
cised only by stockholders in person or by proxy, and they cannot be deprived 
or deprive themselves of this power.’ Laughlin v. Johnson* illustrates the 
effect Luthy v. Ream has had on voting contracts and the fact that it is ever a 
potential threat to their validity. In the former case, a suit for damages, the 
appellate court held void as a separation of control from ownership a contract 
whereby one stockholder sold to another all his beneficial interest in certain 
shares but retained his voting rights and in addition secured the voting rights 
of other stock owned by the buyer.’ This result is directly opposed to a su- 
preme court decision which antedates Luthy v. Ream, holding that a contract be- 
tween subscribers whereby one group should vote another group’s stock for 


[Footnote 8 continued from page 642] 

stockholders to one or more votes. Specific performance was denied and the contract was 
held void because not put in the by-laws or charter, and the court said the agreement “was 
a fraud on the corporation and on those dealing with it.” This case illustrates how an intan- 
gible fear may force the courts to disregard practical considerations, with the result that 
unethical conduct by stockholders is sanctioned. In practice creditors rarely know who has 
actual voting control and can seldom be said to rely upon it. Furthermore, it is difficult 
to find actual injury to stockholders where all of them are parties to the contract. The de- 
cision is especially doubtful because of the statute. Cf. Kantzler v. Bensinger, 214 Ill. 589, 
73 N.E. 874 (1905), granting damages for the breach of a contract among all the stockholders 
of a closed corporation whereby they bound themselves to elect certain persons directors and 
officers at fixed salaries. Although this decision did not consider the problem of separating 
voting rights from the beneficial ownership of stock, it stressed the desirability of sustaining 
voting agreements among stockholders of closed corporations and gave no weight to argu- 
ments similar to those advanced by the court in Nickolopoulos v. Sarantis. See note 33 infra. 

1° People v. Emmerson, 302 Ill. 300, 134 N.E. 707 (1922) (preferred stock must have voting 
rights). 

« Durkee v. People, 155 Ill. 354, 40 N.E. 626 (1895) (bondholders cannot be given voting 
rights). 

™ 270 Ill. 170, r10 N.E. 373 (1915). 3 270 Ill. 170, 178, 110 N.E. 373, 375 (1915). 

4 230 Ill. App. 25 (1907). 

**In People v. Pyle, 235 Ill. App. 532 (1924), an agreement among all the stockholders 
that there should be no change in the appointment of one of their number as general manager 
without the consent of all, was held illegal. One of the reasons given for the decision was that 
the agreement deprived the stockholders of their constitutional right to vote. But the court 
confused this objection with that of binding the directors’ powers. If contracts to elect di- 
rectors are not illegal as depriving stockholders of the right to vote (see note 18 infra) it is 
difficult to see why the agreement in People v. Pyle should have been considered illegal on this 
ground. Cf. Fitzgerald v. Christy, 242 Ill. App. 343 (1926) (facts stated in note 35 infra). 
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eight years was a valid proxy.” In this case the court said “it is none of the 
business of one stockholder for whom the votes of another shall be cast. In this 
respect, each is at full liberty to act as his judgment or interest may dictate.” 
Although Luthy v. Ream clearly denies the right of a stockholder to sell his vote, 
decisions prior and subsequent to it have definitely established the validity of 
contracts whereby a group of stockholders agree to cast their votes as a unit for 
the election of certain persons as directors and officers."* Sustaining these con- 
tracts forces the parties to vote according to their agreement and creates a 
separation of voting power from ownership as effectively as a sale of votes. The 
only difference between the two is one of the degree of separation—they repre- 
sent the two extremes possible. If in a contract to elect directors there is also a 
provision that one stockholder shall, in the absence of another, vote the latter’s 
shares at all meetings, the separation is more complete but the contract is still 
legally binding.’® A still greater degree of separation has been approved by the 
appellate court in temporarily enjoining the breach of a contract between the 
owner of stock and one having an equitable interest therein by which they 
agreed to give a third party the right to vote for ten years as he desired.*? That 
stockholders may within limits deprive themselves of the right to vote is 


*© Ryder v. Alton, 13 Ill. 516 (1851). This case was apparently unknown to the appellate 
court deciding Laughlin v. Johnson, 230 Ill. App. 25 (1907). 

17 13 Ill. 516, 521 (1851). Cf. Chicago Macaroni Co. v. Boggiano, 202 Ill. 312, 316, 67 N.E. 
17, 19 (1903) and Blinn v. Riggs, rro Ill. App. 37, 49 (1903) holding that a stockholder repre- 
sents his own, and no other, interests in voting. But in Luthy v. Ream, 270 Ill. 170, 178, 110 
N.E. 373, 375 (1915), the court said stockholders cannot deprive themselves of the right to 
vote because they “cannot evade the duty imposed upon them by the law of using their powers 
as stockholders for the general welfare of the corporation and the general interest of its stock- 
holders.” (Perhaps this restatement of the reasons given by courts in the absence of a statu- 
tory or constitutional basis for prohibiting the separating of voting powers from beneficial 
ownership indicates that Luthy v. Ream was not decided on constitutional grounds, although 
the court purports so to justify its decision.) In Brady v. Bean, 221 Ill. App. 279 (1921), the 
directors were contemplating a sale of all assets for an amount sufficient to pay all the corpora- 
tion’s debts but which would leave nothing for the stockholders. The defendant was a creditor 
and promised the plaintiff a certain sum if he did not object to the sale. In a suit to recover 
the sum promised, the contract was held void as influencing the plaintiff’s decision in a matter 
in which he owed the other stockholders a duty to use his judgment unbiased by any private 
considerations, and it was immaterial that neither plaintiff nor defendant was a director or 
officer but that both were merely stockholders. The soundness of this decision perhaps may be 
open to criticism; but it illustrates the far reaching effect of prohibiting a stockholder from 
depriving himself of the right to vote because he owes a duty to other stockholders. 

*8 Such a contract “cannot be held to be void under the rule announced in Luthy v. Ream. 
.... It does not divest or attempt to divest . .. . [the stockholder] of his control or ownership 
of his stock, or his right to vote the same, except that . . . . it is provided that the parties . . . . 
shall vote their stock for each other for directors and for no other person or persons.” Thomp- 
son v. J. D. Thompson Carnation Co., 279 Ill. 54, 58, 116 N.E. 648, 649 (1917); Faulds v. 
Yates, 57 Ill. 416 (1870). 

#9 Thompson v. J. D. Thompson Carnation Co., 279 Ill. 54, 116 N.E. 648 (1917). 

2° Rider v. Rider, 114 Ill. App. 202 (1904) (temporary injunction). 
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emphasized by the distinction made by the supreme court between the voting 
trust in Luthy v. Ream and that which it had formerly held valid in Venner ». 
Railroad. 

The trust in Luthy v. Ream gave the trustee the absolute right to vote the 
majority of the stock in the corporation for a period of ten years independent of 
any control by the cestuis. In declaring this trust invalid as an attempt to give an 
irrevocable proxy not coupled with an interest, Venner v. Railroad was distin- 
guished on the ground that there the stockholders controlled the voting of the 
trustee and accordingly an election of directors under the trust was really an 
election by the stockholders through their proxies. The court repeatedly em- 
phasized that the difficulty with the trust in Luthy v. Ream was that “the voting 
power of the stock is absolutely separated from its ownership for a term of years, 
so that the real owners of the property are during that time entirely divested of 
its management and control or of amy participation therein.”” It is evident 
from this language that the court would permit a certain amount of separation 
of voting rights from ownership; but there was no attempt to lay down a definite 
standard for determining what amount will invalidate an agreement. 

It is an open question whether Luthy v. Ream, in spite of language implying 
that it was decided on constitutional grounds,” was not overruled by Babcock 
v. Chicago Ry. Co.*4 The Babcock case upheld a voting trust identical to that in 
Luthy v. Ream in so far as the trustees had absolute control in voting the stock; 
but three differences existed, all of which were stressed by the court in distin- 
guishing the two cases. The purpose of the Babcock trust was to reorganize a 


corporation; the corporation was a public utility in which the city of Chicago 
was vitally interested; and the new stock was given directly to the depositaries 
of the old stock who in turn issued participating certificates to the old stock- 


* 258 Ill. 523, 101 N.E. 949 (1913). The trustee was to vote in accordance with the direc- 
tions of a majority of the cestuis. While superficially it may appear that no controlling analogy 
can be drawn between voting trusts and voting agreements, it is significant that in holding 
valid the trust in Venner v. Railroad the court relied upon the decision in Faulds v. Yates, 
57 Ill. 416 (1870), which sustained a contract (not a trust) among three majority stockholders 
to cast all their votes as a unit for directors and officers selected by ballot among themselves. 
(Prior to Venner v. Railroad, the appellate court recognized the similarity between Faulds v. 
Yates and a trust like that in the Venner case. Gray v. Bloomington & Normal Ry., 120 Il. 
App. 159 (1905). ) 

The similarity between these two cases illustrates that, aside from the technical difference 
that in a voting trust the legal title is in the trustee rather than in the stockholders, voting trusts 
and voting agreements should, and seemingly are in Illinois, governed by identical rules in 
determining the extent to which voting rights may be separated from beneficial ownership. 
But see 5 Fletcher, Corporations § 2064, p. 199 (1931): “‘. . . . [voting agreements] are dis- 
tinct from voting trusts, and are not controlled by the same principles.” 


* 270 Ill. 170, 177, 110 N.E. 373, 375 (1915) (italics added). 


#3 Luthy v. Ream, 270 Ill. 170, 178, 110 N.E. 373, 375 (1915); People v. Emmerson, 302 
Ill. 300, 307, 134 N.E. 707, 710 (1922). 


4 325 Ill. 16, 155 N.E. 773 (1927). 
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holders. The court said there was no question of the giving of an irrevocable 
proxy as in Luthy v. Ream since the participating certificate holders never had 
title to the new stock; and even assuming the existence of a proxy question, 
since the trustees were holding the stock for the benefit of the bondholders, the 
proxies were irrevocable because coupled with an interest. The technical dis- 
tinction as to the ownership of the new stock prior to the creation of the trust 
seems to be merely a justification of a preconceived result. But the analysis of 
the trust as consisting of reciprocal proxies made irrevocable because they se- 
cured the interests of creditors is supported by the modern tendency to sus- 
tain voting trusts which serve any valid purpose.* The protection of the 
interests of existing stockholders should furnish a similar ground for vali- 
dating all voting trusts; and the appellate court® so held by assuming that 
the Babcock case overruled Luthy v. Ream. If the latter no longer is good law, 
every kind of voting agreement should be valid, no matter how great the separa- 
tion of voting rights from beneficial ownership. This should include even a 
contract to sell votes to outsiders, for Luthy v. Ream is the only supreme court 
decision which has declared that stockholders have no power to deprive them- 
selves of voting rights and is the only real obstacle to the recognition of the 
mpracticability of the common law doctrine by the Illinois court.?’ 


II 


The legality of stockholders’ contracts which prevent the directors from 
freely exercising their judgment in the management of the corporation is now 
the subject of inquiry. Since stockholders must necessarily combine to elect 


directors, it is well established that a contract among stockholders for that pur- 
pose alone is binding on the parties. If the agreement, however, provides for 
the election of officers, or the declaration of dividends, or otherwise limits the 
discretion of the directors, it represents an assumption by the stockholders of 
powers ordinarily withheld from them. The principal problem raised by such a 
contract is the protection of minority interests. 


78 24 Mich. L. Rev. 344 (1926). There would seem to be no need to talk of irrevocable 
proxies in sustaining a voting trust for the same result can be reached on ordinary trust prin- 
ciples, and the Illinois Supreme Court so intimates. 


6 Boyle v. Smith, 248 Ill. App. 57, 82 (1928) (sustaining the validity of a voting trust 
created to maintain the status quo of a family corporation). 


27 The decisions construing the constitution to prevent voting bonds (Durkee v. People, 
155 Ill. 354, 40 N.E. 626 (1895)), and non-voting stock (People v. Emmerson, 302 Ill. 300, 
134 N.E. 707 (1922)) hold only that all stock must have a right to vote and that stockholders 
alone can vote in the first instance. But they do not necessarily prohibit stockholders’ de- 
priving themselves of voting rights and retaining beneficial ownership. They have been so 
construed only because of Luthy v. Ream. The prohibition of non-voting stock and voting 


bonds was aimed at preventing a different kind of control than is presented by voting agree- 
ments. 


8 5 Fletcher, Corporations § 2064, p. 194 (1931). 
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If there is no minority, protection of the shareholders’ interests from the 
danger of future dissension warrants provisions as broad as the parties desire. 
An agreement among all the stockholders can exist only in a closed corporation 
where the stockholders usually are also directors, and the identity of manage- 
ment and ownership is so complete that the independent judgment of directors 
is a fiction. The stockholders in their relations to each other think and act as 
partners;?? the law should recognize this intimacy and permit them to contract 
among themselves as partners can.3° The exercise by the directors of their judg- 
ment for the best interests of the corporation is consonant with a duty of dis- 
charging an agreement adopted by all the interested stockholders. This position 
is approved by the Illinois Business Corporation Act,** which provides that by 
appropriate charter provisions any action by the board of directors without its 
unanimous vote can be prevented; in most closed corporations this would re- 
quire unanimous approval by the stockholders. The enforcement of such a con- 
tract should, of course, be subject to the rights of existing creditors, but, as was 
said in Kantsler v. Bensinger, “It will be time enough to consider the rights of 
subsequent stockholders and creditors of the corporation when they are before 
.... [the court] complaining.” No supreme court case has arisen in Illinois where 
the contract did more than designate the officers and directors to be elected and 
fix their salaries, but in giving damages for a breach of such an agreement, the 
court implied that it would sustain one going much further.* 

In People v. Pyle,34 however, the appellate court held invalid a contract 
among all the stockholders, whereby one of the parties was to be elected general 
manager removable only by unanimous consent. This decision seems to be con- 
trary not only to the language in Kanésler v. Bensinger, but also to two appellate 


#2 In upholding the validity of a contract among all stockholders denying each the right to 
acquire more than ten shares of stock in the corporation, the supreme court has recognized that 
in closed corporations the stockholders are, in practice, much like partners and has intimated 
that this should be taken into consideration in determining the validity of contracts that they 
make among themselves. Hladovic v. Paul, 222 Ill. 254, 263, 78 N.E. 619, 622 (1906). See 
also People v. Galskis, 233 Ill. App. 414, 420 (1924). 

3° Partners may contract as they see fit, limited only by the restriction that their intent 
shall not be in fact fraudulent. Uniform Partnership Act §§ 9, 10, 18, 20, 21. 

* Section 37; Ill. State Bar Stats. 1935, c. 32, § 37. 

® 214 Ill. 589, 600, 73 N.E. 874, 878 (1905). 

33 In Kantzler v. Bensinger, 214 Ill. 589 (1905), at page 598, the court said, “The contract 
was entered into by all the stockholders of the corporation, and while it may not have bound 
the board of directors afterwards elected, we think there is no reason in law why it should not 
be held to be binding upon the defendants and enforceable against them . . . . It was open to 
the parties to make any arrangements with regard to the management of the corporation mu- 
tually agreeable to them. No other persons had any interest in the stock and no one else could 
complain” (Italics added). In Wabash Ry. v. American Refrigerator Transit Co., 7 F. (2d) 
335 (C.C.A. 8th 1925), cert. den. 270 U.S. 643 (1926), a contract among all the stockholders 
distributing the earnings of the corporation in a fixed manner was upheld. 

4 235 Ill. App. 532 (1924). 
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court cases which distinguish between contracts binding all the stockholders 
and those merely binding the majority. 

Where only a majority of the stockholders combine for the purpose of electing 
directors, the courts still agree that the contract is enforceable.** When the 
agreement, however, limits the powers usually exercised by the directors, the 
necessity of protecting minority stockholders raises serious difficulties. It is 
said that taking away the liberty of the directors to exercise their discretion in 
management removes the last defense of the dissenters against the machinations 
of the majority.5’ In practice, however, the fact that the majority of the stock- 
holders elect the directors results in majority domination of the management, 
at least to the extent of determining the officers, salaries, and broad policies of 
the corporation. Even in the exceptional case in which the directors disregard 
the desires of controlling stockholders, this check on the arbitrary will of those 
who would otherwise control the corporation can last only until the following 
election. An illustrative case is McQuade v. Stoneham,** involving a contract 
among the three majority stockholders by which they agreed to elect themselves 
officers and directors at fixed salaries. The New York court held the contract 
unenforceable even for damages, on the ground that any liability whatever 
might exert an effect deleterious to the minority upon the judgment of the 
directors.’® Lehman, J., dissenting, said “public policy should be governed by 
facts, not abstractions,”*° and, recognizing the usual domination by majority 
stockholders, contended that the need of stockholders to protect their interest 
by contracts far outweighed the advantages of any check that the directors 


exert upon the most numerous class of stockholders. The Illinois Supreme Court 
has upheld contracts among the majority stockholders to elect directors and 
officers, and from the strong language used it seems that provisions fixing sal- 


38In Teich v. Kaufman, 174 Ill. App. 306 (1912), in holding a contract between majority 
stockholders void, the court distinguished Kantzler v. Bensinger on the ground that the latter 
was an agreement among all the stockholders. The distinction was approved in Fitzgerald v. 
Christy, 242 Ill. App. 343, 358 (1926), where a temporary injunction was granted to prevent 
the breach of a contract among all the stockholders giving the complainant the power to veto 
any change in officers or salaries or any proposal to declare dividends or incur expenses. 

% Faulds v. Yates, 57 Ill. 416 (1870); Fitzgerald v. Christy, 242 Ill. App. 343 (1926); 
Thompson v. J. D. Thompson Carnation Co., 279 Ill. 54, 116 N.E. 648 (1917). 

37 Manson v. Curtis, 223 N.Y. 313, 119 N.E. 559 (1918). 

38 263 N.Y. 325, 189 N.E. 234 (1934). 

39 In this case the contract also provided that no change in the policy of the business could 
be made without a unanimous vote of the contracting parties. This provision seemed not to 
trouble either the majority or dissent; the whole issue apparently was whether the contract 
could provide for officers and salaries. The court unanimously agreed that if only directors 
had been provided for, the contract would have been upheld. If the extent to which the ma- 
jority stockholders may contract to control the management must be limited by an arbitrary 
line, it would seem that the logical point is that of electing directors; anything beyond this 
restrains the exercise of thé directors’ judgment. 


4 263 N.Y. 325, 338, 189 N.E. 234, 240 (1934). 
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aries would also be approved.“ This result has been assumed by the appellate 
court in a memorandum opinion.“ The Illinois view seems definitely preferable 
to that of the majority in the McQuade case. 

Contracts among the majority stockholders providing for greater limitations 
upon the managerial powers of the directors than the election of officers have 
never been before the Illinois Supreme Court. The appellate court, in Teich v. 
Kaufman, had before it a contract which provided for the election of certain 
officers and directors at fixed salaries, and also for the employment of two of 
the contracting parties as managing directors. In a suit by the two for specific 
performance, the contract was held to be illegal. Apparently at the time the 
stockholders executed the agreement they were also directors. The decision 
may be explained on either of two theories: (1) that any such contract made by 
majority stockholders while in the position of directors was illegal; (2) that the 
agreement too greatly controlled their judgment as directors. Undoubtedly the 
fact that a contract is executed by stockholders who at the time are in the 
fiduciary position of directors is conducive to a hasty conclusion that the con- 
tract is void. But most contracts among majority stockholders include one or 
more directors. To attach the consequence of illegality to an agreement on this 
ground alone would be to limit voting agreements almost entirely to pre-incor- 
poration transactions. The Teich case seems to be correct only on the theory 
that designating the managing director of the corporation tends to restrict the 
directors’ powers too greatly. This is not a point on which dogmatic rules can 


* Thompson v. J. D. Thompson Carnation Co., 279 Ill. 54, 116 N.E. 648 (1917); Faulds v. 
Yates, 57 Ill. 416, 421 (1870), where the court said, “‘It is strange that a man cannot, for honest 
purposes, unite with others in the protection and security of his property and rights without 
liability to the charge of fraud and iniquity. Their interests were identical with the interests of 
the minority shareholders. If they increased the value of their own stock, they also in- 
creased the value of all other stock. If they destroyed the stock of others, they also by the 
same act destroyed their own. It is absurd to suppose that a sane man will ruin himself for 
the mere pleasure of ruining others.” 

# Horn v. J. O. Nessen Lumber Co., 236 Ill. App. 187 (1925). 

43 For the reasons stated in note 41 supra, which far outweigh the possible dangers to the 
minority. 

44174 Ill. App. 306 (1912). 


4S West v. Camden, 135 U.S. 507 (1890), is frequently cited by courts in holding that direc- 
tors cannot contract away the power to exercise their independent judgment. In that case the 
defendant director had agreed to use his influence to keep the plaintiff permanently in the 
position of vice-president. In a suit for damages, the contract was held void as creating a con- 
stant incentive to the defendant to ignore the best interests of the other stockholders by re- 
taining the plaintiff in the position of vice-president. The result of this case was desirable 
because there was no compensating advantage to the contracting parties as compared to the 
dangers to the corporation. And the facts are entirely distinguishable from a situation where 
the majority stockholders, who may at the time be directors, agree to designate each other as 
officers and thus protect their interests. The facts in Faulds v. Yates, 57 Ill. 416 (1870), are not 
clear, but it seems that at least one party to the contract was a director at the time it was exe- 
cuted, and if not, it is unlikely that a different result would have been reached. 
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court cases which distinguish between contracts binding all the stockholders 
and those merely binding the majority.* 

Where only a majority of the stockholders combine for the purpose of electing 
directors, the courts still agree that the contract is enforceable.*%* When the 
agreement, however, limits the powers usually exercised by the directors, the 
necessity of protecting minority stockholders raises serious difficulties. It is 
said that taking away the liberty of the directors to exercise their discretion in 
management removes the last defense of the dissenters against the machinations 
of the majority.*’ In practice, however, the fact that the majority of the stock- 
holders elect the directors results in majority domination of the management, 
at least to the extent of determining the officers, salaries, and broad policies of 
the corporation. Even in the exceptional case in which the directors disregard 
the desires of controlling stockholders, this check on the arbitrary will of those 
who would otherwise control the corporation can last only until the following 
election. An illustrative case is McQuade v. Stoneham,** involving a contract 
among the three majority stockholders by which they agreed to elect themselves 
officers and directors at fixed salaries. The New York court held the contract 
unenforceable even for damages, on the ground that any liability whatever 
might exert an effect deleterious to the minority upon the judgment of the 
directors.’* Lehman, J., dissenting, said “public policy should be governed by 
facts, not abstractions,”4° and, recognizing the usual domination by majority 
stockholders, contended that the need of stockholders to protect their interest 
by contracts far outweighed the advantages of any check that the directors 


exert upon the most numerous class of stockholders. The Illinois Supreme Court 
has upheld contracts among the majority stockholders to elect directors and 
officers, and from the strong language used it seems that provisions fixing sal- 


3 In Teich v. Kaufman, 174 Ill. App. 306 (1912), in holding a contract between majority 
stockholders void, the court distinguished Kantzler v. Bensinger on the ground that the latter 
was an agreement among all the stockholders. The distinction was approved in Fitzgerald v. 
Christy, 242 Ill. App. 343, 358 (1926), where a temporary injunction was granted to prevent 
the breach of a contract among all the stockholders giving the complainant the power to veto 
any change in officers or salaries or any proposal to declare dividends or incur expenses. 

3% Faulds v. Yates, 57 Ill. 416 (1870); Fitzgerald v. Christy, 242 Ill. App. 343 (1926); 
Thompson v. J. D. Thompson Carnation Co., 279 Ill. 54, 116 N.E. 648 (1917). 

37 Manson v. Curtis, 223 N.Y. 313, 119 N.E. 559 (1918). 

38 263 N.Y. 325, 189 N.E. 234 (1934). 

39 In this case the contract also provided that no change in the policy of the business could 
be made without a unanimous vote of the contracting parties. This provision seemed not to 
trouble either the majority or dissent; the whole issue apparently was whether the contract 
could provide for officers and salaries. The court unanimously agreed that if only directors 
had been provided for, the contract would have been upheld. If the extent to which the ma- 
jority stockholders may contract to control the management must be limited by an arbitrary 
line, it would seem that the logical point is that of electing directors; anything beyond this 
restrains the exercise of thé directors’ judgment. 


# 263 N.Y. 325, 338, 189 N.E. 234, 240 (1934). 
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stockholders executed the agreement they were also directors. The decision 
may be explained on either of two theories: (1) that any such contract made by 
majority stockholders while in the position of directors was illegal; (2) that the 
agreement too greatly controlled their judgment as directors. Undoubtedly the 
fact that a contract is executed by stockhoiders who at the time are in the 
fiduciary position of directors is conducive to a hasty conclusion that the con- 
tract is void.46 But most contracts among majority stockholders include one or 
more directors. To attach the consequence of illegality to an agreement on this 
ground alone would be to limit voting agreements almost entirely to pre-incor- 
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creased the value of all other stock. If they destroyed the stock of others, they also by the 
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tors cannot contract away the power to exercise their independent judgment. In that case the 
defendant director had agreed to use his influence to keep the plaintiff permanently in the 
position of vice-president. In a suit for damages, the contract was held void as creating a con- 
stant incentive to the defendant to ignore the best interests of the other stockholders by re- 
taining the plaintiff in the position of vice-president. The result of this case was desirable 
because there was no compensating advantage to the contracting parties as compared to the 
dangers to the corporation. And the facts are entirely distinguishable from a situation where 
the majority stockholders, who may at the time be directors, agree to designate each other as 
officers and thus protect their interests. The facts in Faulds v. Yates, 57 Ill. 416 (1870), are not 
clear, but it seems that at least one party to the contract was a director at the time it was exe- 
cuted, and if not, it is unlikely that a different result would have been reached. 
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be laid down. What is a proper limitation upon directors’ powers will vary with 
the nature of the corporation and the state of its affairs at the time the contract 
is executed. Judicial cognizance of this fact would remove the temptation to 
handle voting agreements by rule of thumb,“ and would substitute a conscious 
process of balancing the interests of the majority with the risk of injury to non- 
contracting stockholders. Frequently it falls to directors to decide which of 
several conflicting but legitimate courses of action they should pursue. The 
desire of the majority to protect its interests by planning a unified and con- 
tinuous business policy for guidance of the directors in such situations is natural 
and should be given effect.47 

The risk of agreements going beyond the degree of protection which the 
majority fairly can demand is minimized in closed corporations by the intimacy 
of the minority groups with the affairs of the corporation, and the courts can 
amply protect such groups if actual fraud or injury is shown.** In large corpora- 
tions the courts will perhaps be influenced by the fact that a scattered minority, 
with no accurate knowledge of corporate activities, needs additional protection. 
In such cases the process of balancing the advantages against the dangers of 
such contracts may include a more or less strong presumption of illegality, de- 
pending upon the nature of the agreement. Under no circumstances should a 
party to the contract be able to set up illegality as a defense unless he can prove 
actual fraud or injury to the corporation. 

Assuming the validity of the contract, what remedy have the parties thereto 


# As in McQuade v. Stoneham, 263 N.Y. 325, 189 N.E. 234 (1934), where the line appar- 
ently is arbitrarily drawn at provisions for the election of directors, any attempt to control 
the activities of the directors being void. 


47 Cf. “. . . . [The court] can see no objection, on the score of public policy, to an agreement 
between parties about to form a corporation, agreeing upon the general plan upon which it is 
to be organized and conducted, so long as nothing is provided for inconsistent with the pro- 
visions of the statute or immoral in itself.” Lorillard v. Clyde, 86 N.Y. 384, 389 (1881), ap- 
proved in Kantzler v. Bensinger, 214 Ill. 589, 590, 73 N.E. 874, 878 (1905). 


4® But see 44 Yale L. J. 873 (1935). In Faulds v. Yates, 57 Ill. 416, 421 (1870), the court 
said, “The agreement complained of was entered into by Faulds and his partners. The non- 
contracting minority whom he is solicitous to defend and protect have not complained. He can- 
not invoke their shield to fight imaginary wrongs. The transaction which he, through his 
counsel, denounces as fraudulent and nefarious, was conceived and consummated by him, as 
much as by his partners. Every motive which could influence a man for good, should have 
prompted him to silence. 

“Tf this combination was fraudulent and intended for bad purposes, the stockholders, who 
are in a minority, and who may have suffered, have ample redress. We prefer to listen to them, 
before any decision as to their wrongs.” 

In every case arising in Illinois, the party setting up the illegality of the contract as a de- 
fense to his breach was doing so for personal reasons; there seldom has been any concrete 
evidence to prove that compliance with the contract would not react to the best interests of 
the corporation. For a typical case where, if the court had not sustained the contract, the 
stockholder attacking it would have succeeded in unethical conduct to the great detriment of 
the other contracting parties, see Fitzgerald v. Christy, 242 Ill. App. 343 (1926). 
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in the event of a breach? Where the contract is to elect directors and officers, 
specific performance is denied by some courts on the theory that equanimity 
among the executives is necessary for the successful functioning of a corpora- 
tion.4? However true this may be, damages frequently are so inadequate that 
specific performance is highly desirable. The Illinois courts apparently are 
not averse to giving such relief.6° Assuming that specific performance can be 
obtained in Illinois, it becomes important to prevent a transfer of the stock into 
the hands of persons against whom the contract is not enforceable. Provisions 
in the contract requiring the owner of stock to offer it to the other contracting 
parties at a fair price before selling to third persons are valid as a reasonable 
restraint on the freedom of alienation ;* and where such restraint is printed on 


the face of the stock certificate it gives notice to all purchasers who take subject 
to the condition.” 


49 See the decision of the trial court in McQuade v. Stoneham, 142 Misc. 842, 849-51, 256 
N.Y.S. 431, 440-1 (1932). 

8° The contract among the majority stockholders for the election of directors and officers 
‘is of such a character that we think it could have been specifically enforced by any of the 
parties thereto in case of an attempted breach.” Thompson v. J. D. Thompson Carnation 
Co., 279 Ill. 54, 116 N.E. 648 (1917) (dictum); see Fitzgerald v. Christy, 242 Ill. App. 343 
(1926) (temporary injunction granted). 

St People v. Galskis, 233 Ill. App. 414 (1924). A contract among all stockholders, entered in 
the by-laws and written on stock certificates, that no stockholder should buy or sell any 
stock without the consent of a majority, was held void as an unreasonable restraint on aliena- 
tion. People ex rel. Malcom v. Lake Sand Corp., 251 Ill. App. 499 (1929). 

8 People v. Galskis, 233 Ill. App. 414 (1924). 
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Bankruptcy—Exemptions—Validity of Assignment to Creditor of Property Later 
to Be Exempted in Bankruptcy—([Federal].—Within four months prior to bankruptcy 
the bankrupt gave the plaintiff creditor two notes in which the debtor purported to 
“transfer, assign, and convey” a sufficient amount of his “homestead and exemption” 
to pay the debts owed the plaintiff. The notes also provided that “In case of bank- 
ruptcy, the holder... . of this note is appointed attorney in fact to claim... . all 
homestead exemption allowed by law.” In his original schedule in involuntary bank- 
ruptcy, the debtor claimed the homestead exemption of $1600 (Ga. Code 1933, c. 51, 
§ 101). The plaintiff filed his claim on the notes, assignments and powers of attorney, 
joining with the bankrupt in his application for exemption and alleging title to the ex- 
emption. After the trustee had separated the property designated by the debtor and 
sold it as exempt, but before the trustee filed his report or the sale was confirmed and 
the exemption formally set apart, the bankrupt renounced his exemption claim. The 
plaintiff protested the disclaimer and sought to require the trustee to report the prop- 
erty as exempt. The referee thought the bankrupt’s renunciation effective. This de- 
cision was reversed by the district court. In the circuit court, held, reversal affirmed. 
Under the laws of Georgia, the assignment of the exempted property was valid and the 
plaintiff’s preferred position could not be defeated after the bankrupt had claimed 
the exemption and the property was set apart physically. Kronstadt v. Citizens and 
Southern Nat'l Bank of Savannah, 80 F. (2d) 260 (C.C.A. 5th 1935). 

Under § 6 of the Bankruptcy Act the bankruptcy courts are bound to follow state 
exemption laws. 30 Stat. 548 (1898), 11 U.S. C. A. § 24 (1926). Georgia law provides 
that a debtor who is head of a family, etc., may secure an exemption of $1600 worth of 
property by formal application to the Court of Ordinary. Ga. Code 1933, c. 51, § 2. 
The same exemption may be secured in bankruptcy. Broach v. Powell, 79 Ga. 79, 
3 S.E. 763 (1887). A debtor may by special provision in his notes waive his right to 
have his exemptions later set aside. Ga. Code 1933, c. 51, § 11. If he does so, the waiv- 
er-note holder may obtain judgment and levy execution on any of the debtor’s prop- 
erty whether set aside as exempt or not. Dickens v. Breedlove, 34 Ga. App. 459, 129 
S.E. 886 (1925); Anderson v. Ashford & Co., 174 Ga. 660, 163 S.E. 741 (1934). A bank- 
rupt may, by failing to claim or by renouncing his claim before the exemption is for- 
mally set apart in bankruptcy, defeat the waiver-creditor’s possibility of a preference. 
In re Bowers, 278 Fed. 681 (D.C. Ga. 1922), aff’d sub nom. McWhorter v. Barnes, 283 
Fed. 1022 (C.C.A. sth 1922). Under the authority of a growing group of cases, a 
debtor may also “assign” and “convey” his exemption to a creditor either before or 
after the exempted property is set aside in bankruptcy. Strickland Hardware Co. v. 
Fletcher, 152 Ga. 445, 110 S.E. 229 (1921); Saul v. Bowers, 155 Ga. 450, 117 S.E. 86 
(1923); Martin v. Citizens’ Bank, 170 Ga. 717, 128 S.E. 785 (1923); Livingston 0. 
Epstein-Roberts Co., 50 Ga. App. 25, 177 S.E. 79 (1934). An assignment before bank- 
ruptcy will operate as a valid transfer against the bankrupt’s general creditors of what- 
ever property is later set apart in bankruptcy. Strickland Hardware Co. v. Fletcher, 152 
Ga. 445, 110 S.E. 229 (1921). It will also prevail over holders of prior waiver notes 
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(Norris v. Aikens, 155 Ga. 488, 117 S.E. 248 (1923)), and against a creditor who has 
secured an assignment from the bankrupt after the property was set aside. Saul ». 
Bowers, 155 Ga. 450, 117 S.E. 86 (1923). However, Georgia decisions have never made 
clear whether an “assignment” is a transfer of property later to be set apart or an as- 
signment of the right to claim the exemption in bankruptcy. See Martin v. Citizens’ 
Bank, 170 Ga. 180, 152 S.E. 234 (1930); cf. Citizens Bank v. Pendergrass Banking Co., 
164 Ga. 302, 138 S.E. 223 (1927). Hence the federal courts were free to hold, as they 
did, that the bankrupt himself could defeat an assignment, otherwise valid, by failing 
to claim or by renouncing his claim to his exemption at any time before it was formally 
set apart to him. In re Martin Bros., 294 Fed. 368 (D.C. Ga. 1923); In re Herrin & 
West, 215 Fed. 250 (D.C. Ga. 1914); see Jn re Anderson, 224 Fed. 790 (D.C. Ga. 1915). 
And the Georgia Supreme Court has in dicta admitted that possibility, even while in- 
sisting that the exemption, upon being set apart in bankruptcy, passed automatically 
to the assignee. See Strickland Hardware Co. v. Fletcher, 152 Ga. 445, 449, 110 S.E. 
229, 231 (1921); Saul v. Bowers, 155 Ga. 450, 456, 117 S.E. 86, 89 (1923). The federal 
decisions show the reluctance of bankruptcy courts to administer exempt property for 
the benefit of a particular creditor. An attitude unfavorable to the assignee would be 
expected especially where the assignment was within four months of bankruptcy and 
would have amounted to a voidable preference if it had transferred non-exempt prop- 
erty. 

The court in the instant case seemed impressed with the assignee’s precarious posi- 
tion. But it failed to make clear its reasons for holding contra to the above federal de- 
cisions. Since the exempted property had here been physically set apart, perhaps the 
court thought that the assignee’s “equitable” or “inchoate” interest had become legal 
and fixed. But a holding that the property is irrevocably set apart before the trustee 
has filed his report is hard to reconcile with the usual allowance of a twenty-day period 
after the filing for objections by general creditors to the bankrupt’s claim of exemption. 
General Orders in Bankruptcy XVII. This difficulty could be avoided on the theory 
that the mere “inchoate” interest of the assignee, though defeasible by general cred- 
itors on proper objections, was valid as against the bankrupt himself as soon as the 
latter had originally claimed his exemption. A still further possibility is that the as- 
signment or the power of attorney in the instant case gave the creditor the right to 
claim the exemption originally and that the transfer of such a right or power was ir- 
revocable from the time made. In most jurisdictions the right to claim is strictly per- 
sonal to the bankrupt. In re Schuller, 108 Fed. 591 (D.C. Wis. 1901); Mitchell v. 
Mitchell, 147 Fed. 280 (D.C. N.C. 1906); In re French, 231 Fed. 255 (D.C. N.Y. 1916); 
In re Baughman, 183 Fed. 668 (D.C. Pa. 1910). In Georgia, the right to claim exemp- 
tion in bankruptcy developed from the right of the debtor to apply formally to the 
state courts for his exemption (Ga. Code 1933, c. 51-2); thus the statute provides only 
for the debtor (Ga. Code 1933, c. 51-201) or his wife to claim. Ga. Code 1933, c. 51- 
702. But the Georgia Supreme Court decisions have struggled to make assignments 
prior to bankruptcy effective security devices and obviously, if the assignee cannot 
himself claim exemption in bankruptcy, his security is illusory. Moreover, there 
would be no justification for holding that a bankrupt’s renunciation is ineffective 
against a prior assignment, but that he may defeat that assignment by failing to claim 
originally. It would seem logical therefore to hold that an assignment, accompanied 
by a power of attorney, is sufficient to give the assignee the right to claim. Michigan 
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bankruptcy courts have reached that conclusion on the basis of a Michigan statute 
which provides that an exemption may be claimed by the bankrupt, or “by an author- 
ized agent.” In re Nat'l Grocer Co., 181 Fed. 33 (D.C. Mich. 1910). Iowa bankruptcy 
courts have reached the same result apparently on the construction of more general 
statutes. Weber v. Lorenzen, 292 Fed. 41 (C.C.A. 8th 1923); Moody v. Century Bank, 
239 U.S. 374 (19015). 

It might be argued that a power of attorney to claim an exemption is revocable be- 
cause not “coupled with an interest” in the thing on which the power is to be exer- 
cised. However, the modern trend has been to recognize as irrevocable all powers given 
as security except in a situation where such a result is thought unduly prejudicial to the 
interests of other creditors. 39 Yale L. J. 110 (1929); Rest., Agency §$§ 138, 139 (1933). 


Constitutional Law—Constitutionality of New York Anti-Heart Balm Legislation— 
[New York].—The plaintiff brought an action for alienation of his wife’s affections. 
The defendant moved for a dismissal on the grounds that the action had been abolished 
by a New York statute, in force at the time of the alleged injury, which provides that 
the “rights of action heretofore existing to recover . . . . damages for the alienation of 
affections, criminal conversation, seduction, or breach of contract to marry are hereby 
abolished.” N.Y.L. 1935, c. 263, §§ 61a-61i. Held, motion for dismissal denied. The 
statute, as far as applicable to this action, is unconstitutional as a denial of due process 
under both the federal and New York constitutions. Hanfgarn v. Marks, U.S. Law 
Week, March 10, 1936, p. 6. 

Six states have abolished heart balm actions (see 3 Univ. Chi. L. Rev. 68 (1935)), 
but the instant case presents the first test of the constitutionality of such legislation. 
The result of the principal case finds precedent in other situations in which courts have 
refused to permit the total extinction of common law rights and remedies by legisla- 
tive enactment. See Williams v. Port Chester, 72 App. Div. 505, 510, 76 N.Y.S. 631 
635 (1902); Hanson v. Krehbiel, 68 Kans. 670, 75 Pac. 1041 (1904); cf. Hiemlich ». 
Dispatch Printing Co., 17 (Ohio) N.P. (n.s.) 161, 169 (1915); Stewart v. Houk, 127 Ore. 
589, 271 Pac. 998 (1928). The basis for these decisions has been a free application 
either of the due process clause of the Fourteenth Amendment or of the common law 
doctrine that there can be no wrong without a remedy. MacMudllen v. City of Middle- 
town, 112 App. Div. 81, 98 N.Y.S. 145 (1906), rev’d on other grounds, 187 N.Y. 37, 79 
N.E. 863 (1907); Park v. Detroit Free Press, 72 Mich. 560, 40 N.W. 730 (1888); see 69 
U.S. L. Rev. 474, 484 (1935); see Broom, Legal Maxims 147 (6th Am. ed. 1868). This 
maxim has become a constitutional rule by virtue of express or implied incorporation 
into state constitutions. Byers v. Meridan Printing Co., 84 Ohio St. 408, 95 N.E. 917 
(1911); MacMullen v. City of Middletown, 112 App. Div. 81, 86, 98 N.Y.S. 145, 149 
(1906). But there has been no constitutional objection to a “reasonable modification” 
of common law rights or remedies. New York Central Ry. Co. v. White, 243 U.S. 188 
(1917); Gibbes v. Zimmerman, 290 U.S. 326 (1933). Upon this ground, the constitu- 
tionality of workmen’s compensation acts has been upheld even though the amount 
of recoverable damages was limited, and no compensation at all was allowed for 
particular types of injury. Hyett v. Northwestern Hospital, 147 Minn. 413, 180 N.W. 
552 (1920). Likewise, statutes destroying the action of an auto guest for the “ordi- 
nary” negligence of his host have been sustained on the theory that there has been 
a change merely in the standard of care required of the host and that a common law 
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right has not been abolished. Krause v. Rarity, 210 Cal. 644, 293 Pac. 62 (1930); 
Hazzard v, Alexander, 173 Atl. 517 (Del. 1934); see Castro v. Singh, 131 Cal. App. 106, 
110, 21 P. (2d) 169, 170 (1933). But it is clear that deprivation of the right to sue for 
“ordinary” negligence totally extinguishes a common law right despite preservation 
of the right to sue for wilful negligence. The due process clause and the “wrong-with- 
out-a-remedy”’ doctrine have also been the basis for attacks on workmen’s compensa- 
tion acts for their destruction of common law defenses. New York Central Ry. Co. v. 
White, 243 U.S. 188 (1917). Although it is apparent that these statutes have entirely 
abolished certain common law defenses, they have been upheld because as a whole they 
present a reasonable adjustment of interests. In New York, as in other states, the com- 
mon law maxim that there be no wrong without a remedy does not appear to have any 
separate significance apart from the due process clause. In fact, these courts have 
simultaneously relied on both doctrines. MacMullen v. City of Middletown, 112 App. 
Div. 81, 86, 89, 98 N.Y.S. 145, 149, 150 (1906); see Vanderbilt v. Hegeman, 284 N.Y.S. 
586, sor (1935); Imre Opinion of the Justices, 211 Mass. 618, 619, 98 N.E. 337, 338 
(1912). Cf. Shea v. Olson, 53 P. (2d) 615, 622 (Wash. 1936); see Williams v. Port 
Chester, 72 App. Div. 505, 510, 76 N.Y.S. 631, 636 (1902). Other courts, however, have 
relied on one to the exclusion of the other. Eastman v. County of Clackamas, 32 Fed. 24 
(C.C. Ore. 1887); Shea v. Olson, 53 P. (2d) 615 (Wash. 1936). 

A consideration of the constitutionality of legislation affecting common law actions 
requires that some regard be given to the social needs prompting such legislation. See 
Shea v. Olson, 53 P. (2d) 615, 619 (Wash. 1936); Cushman, The Social and Economic 
Interpretation of the Fourteenth Amendment, 20 Mich. L. Rev. 737 (1921). The in- 
quiry should not be whether there has been a modification as distinguished from a de- 
struction of a common law remedy, but rather whether the legislative enactment has 
some reasonable relation to the achievement of a permissible legislative end. Recent 
cases have increasingly adopted this approach. Naudszius v. Lahr, 253 Mich. 216, 234 
N.W. 581 (1931); Silver v. Silver, 280 U.S. 117 (1929); Shea v. Olson, 53 P. (2d) 615 
(Wash. 1936). The court in the instant case, however, failed to consider the legislative 
purposes—suppression of the perjury and coercive extrajudicial settlements which 
often accompany heart balm litigation. It might have found some practical justi- 
fication for its decision in the protection to family relations afforded by the pro- 
scribed actions, although it is questionable whether such protection accords with mod- 
ern conceptions of social relations. The court was content, however, to base its holding 
of unconstitutionality solely on the ground that due process precludes the total aboli- 
tion of common law rights of action. This notion, if carried to its logical conclusion, 
would lead to a stagnation of law incompatible with adjustment to a changing society. 


Constitutional Law—Martial Rule—Military Intervention in Labor Disputes— 
[Federal].—As a means of preserving order in a labor dispute, the governor of Minne- 
sota directed National Guardsmen to aid the civil authorities of Minneapolis in sup- 
pressing disorder. At the suggestion of the mayor, the troops closed the plant against 
which the strike was operating and remained on guard. The employer petitioned for an 
injunction against the governor, mayor, and adjutant-general. Held, injunction 
granted. Although the governor was justified in sending out the troops, the defendants 
had no right to use troops to prevent the plaintiff from using its property in the lawful 
conduct of its business. Sirutwear Knitting Co. v. Olson, 13 F. Supp. 384 (Minn. 1936). 
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A declaration’by a governor that a state of disorder requiring military intervention 
exists is universally held to be conclusive and not subject to judicial review. Moyer v. 
Peabody, 212 U.S. 78 (1909); In re Moyer, 35 Colo. 154, 85 Pac. 190 (1905). Both state 
and federal courts, however, have reviewed the legality of the action taken by state 
governors in restoring order. Three more or less distinct views of the extent of the 
gubernatorial power have been developed by the state courts. The West Virginia Su- 
preme Court has allowed a governor to declare that a state of war exists and to sub- 
stitute martial law in its extreme wartime sense for the civil law of the affected area. 
State v. Brown, 71 W.Va. 510, 77 S.E. 243 (1912); Ex parte Jones, 71 W.Va. 567, 77 
S.E. 1029 (1913); Hatfield v. Graham, 73 W.Va. 759, 81 S.E. 533 (1914). The only 
limitation placed by this court on the governor’s authority is that there can be no 
martial rule until there is military occupation. Ex parte Lavinder, 88 W.Va. 713, 108 
S.E. 428 (1921). It has been suggested that the assumption necessary for this view— 
that a state may declare a condition of war as an incident to the suppression of an in- 
surrection—collides with article 1, § 10 of the federal Constitution. Fairman, Law of 
Martial Rule 102 (1930). Moreover, recognition by these courts of penal terms meted 
out by military tribunals as surviving the period of disorder not only is inconsistent 
with the avowed purpose of military intervention—the suppression of disorder—but 
also conflicts with federal and state constitutions. 45 Yale L. J. 879, 892 (1936). The 
majority of courts limit the power of the military forces to that of police officers; con- 
sequently they are subordinate to civil authority. Christian County v. Merrigan, 191 
Ill. 484, 61 N.E. 479 (1901); Frank v. Smith, 142 Ky. 232, 134 S.W. 48 (1911); Fluke v. 
Canton, 31 Okla. 718, 123 Pac. 1049 (1912). This view appears to be more in accord 
with state constitutional provisions requiring that military forces be subordinate to 
civil authority. See Stimson, American Statute Law § 292 (1886). Compromising be- 
tween the views outlined above are those courts which permit the troops to act inde- 
pendently of the civil authorities, but insist that the measures adopted be necessary for 
the preservation of order. Jn re Boyle, 6 Idaho 609, 57 Pac. 706 (1899); In re Moyer, 
35 Colo. 159, 85 Pac. 190 (1904); Ex parte McDonald, 49 Mont. 454, 143 Pac. 747 
(1914). The decisions by the federal courts reviewing military intervention exhibit a 
similar diversity. It is not clear whether a declaration of martial law will affect the 
extent of the governor’s power. See U.S. v. Adams, 26 F. (2d) 141, 144 (D.C. Colo. 
1927). But cf. 3 Willoughby, Constitutional Law 1591 (1929). Martial law in its ex- 
treme wartime sense has been upheld. U.S. ex rel. McMaster v. Wolters, 268 Fed. 69 
(D.C. Tex. 1920); U.S. ex rel. Seymour v. Fischer, 280 Fed. 208 (D.C. Neb. 1922). Pre- 
ventive arrests have been subjected only to the requirement that they be made in good 
faith. Moyer v. Peabody, 212 U.S. 78 (1909). On the other hand, on the ground of a 
violation of due process, habeas corpus has been issued to relieve against detention not 
justified by public necessity. U.S. ex rel. Palmer v. Adams, 26 F. (2d) 141 (D.C. Colo. 
1928). In its most recent expression in the Constantin case, the Supreme Court an- 
nounced the rule that interference with rights guaranteed by the federal Constitution 
is justifiable only if necessary to suppress disorder. See Sterling v. Constantin, 287 
U.S. 378 (1932); cf. Powers v. Olson, 7 F. Supp. 865 (Minn. 1934); Cox v. McNutt, 12 
F. Supp. 355 (Ind. 1935); 36 Col. L. Rev. 494 (1936). Although the Supreme Court 
might have rested its decision on the flouting of a federal district court decree by the 
governor, it announced the broader doctrine. It did not, however, challenge the well- 
settled rule that a governor’s declaration of the existence of an insurrection is con- 
clusive. But see 34 Mich. L. Rev. 417, 418 (1936). 





RECENT CASES 657 


Since it appears that the closing of the plaintiff’s plant was not necessary to pre- 
serve order, the decision in the instant case falls within the rule of the Constantin case 
and may, perhaps, be considered indicative of judicial impatience with unwarranted 
assumption of power by a governor. But the court’s indignation at the defendant’s in- 
terference with the /awful operation of the plaintiff’s business indicates a failure to 
recognize that military intervention in labor disputes normally must interfere with the 
rights of either employees or employer, and suggests that a greater solicitude for pro- 
tection of the employers’ property rights actuated the decision. A comparison of the 
principal case with the McNuét case, where an employet was denied an injunction in a 
representative suit, furnishes some basis for inferring that military interference with 
property rights of the employer will not be countenanced by the federal courts unless 


disorder could not have been prevented by interference with the personal rights of the 
employees. 


Constitutional Law—Minimum Wage Law for Women—Compelling the Employer 
to Pay the Value of Services Rendered—{New York].—The appellant, operator of a 
laundry in Brooklyn, was arrested and charged with having paid to a woman employee 
less than the “fair” wage promulgated by the Industrial Commissioner, acting under 
authority of the New York Minimum Wage Law for Women and Minors. N.Y. Labor 
Law, c. 32 (1933). The appellant’s defense consisted solely of an attack on the con- 
stitutionality of the law. The law provided for the establishment of a board to fix 
minimum wages for minors and women, until then working for oppressive wages in 
trades and industries. In fixing a fair wage for industries paying oppressive wages— 
defined in the act as a wage less than the fair and reasonable value of the services 
rendered and insufficient to meet the minimum cost of living—the commission was to 
(1) consider all relevant circumstances affecting the value of the services; (2) be guided 
by like considerations as would guide a court in a quantum meruit proceeding for the 
reasonable value of services rendered; (3) consider the wages paid in the state for sim- 
ilar work by an employer voluntarily maintaining minimum wage standards. The ap- 
pellant contended that these provisions violated his rights under the Fourteenth 
Amendment of the Constitution. Held, under the decision of, and for the reason given 
by, the Supreme Court in Adkins v. Children’s Hospital of the District of Columbia (261 
U.S. 525 (1923)), the New York minimum wage law is unconstitutional. People ex rel. 
Tipaldo v. Morehead, 270 N.Y. 233, 200 N.E. 799 (1936), cert. granted, 80 L.ed. 653 
(1936). 

This decision seems both unfortunate and unnecessary; unfortunate because the 
opinion indicates no reluctance to nullify legislation with an object above reproach; 
unnecessary because it is extremely doubtful whether the New York statute contained 
the constitutional defects which led the Supreme Court to invalidate the District of 
Columbia minimum wage law for women in Adkins v. Children’s Hospital (261 U.S. 525 
(1923)). The socio-economic arguments for the minimum wage are familiar. In many 
trades, the majority of women workers do not receive enough wages to maintain their 
physical efficiency. Special investigations revealed that the conditions under which 
women wage-earners worked and lived forced many of them to rely on friends or char- 
ity for partial support, that others turned to prostitution, and that still others died of 
malnutrition. Ely, Outlines of Economics 672-7 (sth ed. 1930). The existence of evils 
influenced the enactment of minimum wage legislation in New York, as it had influ- 
enced similar legislation in fifteen other states; these facts were not challenged by 
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the majority opinion which rested its conclusion solely on the authority of the Adkins 
case. 
Under the Fourteenth Amendment—as under the Fifth, relied upon in the Adkins 
case—it is forbidden to deprive any person of liberty or property without due process 
of law. But since few reforms can be effected without depriving someone of something 
that may be regarded as a property right, the American courts early conceived the doc- 
trine of “police power” to enable legislatures to pass laws concerning great public needs. 
Morison and Commager, The Growth of the American Republic 713 (1930); see Noble 
State Bank v. Haskell, 219 U.S. 104, 111 (1911). Under this doctrine, liberty of con- 
tract may be subjected to restraints so long as such restraints are not “arbitrary.” 
McLean v. Arkansas, 211 U.S. 539 (1908). If standards of hours may be imposed on 
certain industries and interest charges limited, the fixing of minimum wage standards 
for women, to prevent the payment of wages that lead to even worse evils than over- 
work and usury, could be regarded as arbitrary only under a capricious concept of free- 
dom of contract. See Powell, The Judiciality of Minimum Wage Legislation, 37 Harv. 
L. Rev. 545 (1924). Nor is the New York statute arbitrarily discriminatory because it 
is confined to women. Not only are the physical differences between men and women 
sufficient to justify statutory discrimination (Miller v. Wilson, 236 U.S. 373 (1915)), 
but women are seriously handicapped in their bargaining power and hence are more 
often than men paid oppressive wages. Elliott and Merrill, Social Disorganization 289 
(1934). A crucial objection to the statute in the Adkins case, and the only point dis- 
puted by the majority opinion in the principal case, concerned the provisions for fixing 
a minimum wage. The District of Columbia law was designed to guarantee a wage 
based solely on the needs of the worker. The Supreme Court considered this provision 
unreasonable and held that it ignored the interests of the employer by compelling him 
to pay a specified sum irrespective of the value of the employee’s services. The New 
York statute sought to avoid this objection by defining a “fair wage” as one “fairly 
and reasonably commensurate with the value of the service or class of services ren- 
dered.” N.Y. Labor Law §§ 551 (8) (1933). The employee must be paid the value of 
his services when a lower wage would be insufficient to meet the minimum cost of liv- 
ing; he need never be paid more than the value of his work regardless of his need. The 
justices who voted the District of Columbia act unconstitutional could quite consist- 
ently uphold another law which provided for the determination of a minimum wage 
with due regard to the value of the employee’s work. Moreover, the New York 
statute falls squarely within Justice Sutherland’s dictum in the Adkins case that “A 
statute requiring an employer to pay . . . . the value of the services rendered, even to 
pay with fair relation to the extent of the benefit obtained from the services would be 
understandable.” 261 U.S. 525, 559 (1923). And even if the Supreme Court refuses to 
concede this distinction, it would still be possible for the court to uphold the New York 
minimum wage law by recognizing that the constitutionality of legislation may be af- 
fected by subsequent economic changes. See 40 Yale L. J. 1101 (1931); Abie State 
Bank v. Weaver, 282 U.S. 765, 776 (1931) (indicting that regulations valid when made 
may become invalid by reason of later events). Independent of a showing that the 
facts and conditions attending the decision of the Adkins case in 1923 exist today, the 
Adkins case should not be conclusive on the constitutionality of the New York law. 
See Parrish v. West Coast Hotel Co., 55 P. (2d) 1083 (Wash. 1936), in which this ap- 
proach led the court to uphold the Washington minimum wage law, substantially in- 
distinguishable in its provisions from the statute in the Adkins case. 
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Contracts—Use of Parol Evidence to Determine Meaning of Word “Wife”— 
[Minnesota].—Several years prior to his death, the deceased abandoned his wife under 
circumstances designed to create the impression that he had committed suicide. Under 
an assumed name in another community, he went through a ceremonial marriage with 
the defendant who married him in good faith. Together with a third party he organized 
a corporation in this community and to keep control in the other on the death of either, 
each took out a life insurance policy payable to a trust company which agreed to deliver 
the stock of the deceased to the survivor and to pay the proceeds of the policy to the 
wife of the first to die. The corporation paid the insurance premiums and the proceeds 
were to compensate the widow for the loss of the stock. On the death of the deceased 
the trust company collected the proceeds of the policy and paid them to the defend- 
ant. The legal wife of the deceased then brought this action against both the trust 
company and the recipient to recover the proceeds of the policy. Held, the money was 
properly paid. Two claimants under the word “wife” made it ambiguous and parol 
evidence of the surrounding circumstances identified the recipient as the person in- 
tended. In re Soper’s Estate, 264 N.W. 427 (Minn. 1935). 

The classical rule of interpretation admits parol evidence only when the words are 
ambiguous, i.e., when they might be construed differently by reasonable persons. Jn 
re Willson, 171 Cal. 449, 153 Pac. 927 (1915); Im re Root’s Estate, 187 Pa. 118, 40 Atl. 
818 (1898). A growing class of cases has adopted a more liberal rule which permits 
parol evidence of the surrounding circumstances to show what the parties actually in- 
tended whether or not the words seem ambiguous. King v. Turner, 109 Okla. 77, 
234 Pac. 564 (1925); Thomle v. Soundview Pulp Co., 181 Wash. 1, 42 P. (2d) 19 (1935). 
The court in the principal case while paying lip service to the classical rule demon- 
strated a weakness inherent in the use of the word “ambiguous”; for if the word “wife” 
is called ambiguous, when in legal contemplation it can apply to one and only one per- 
son, the class of ambiguous words seems infinite. Admitting parol evidence to define 
such a word is really to adopt the more liberal view. Nor does this liberal rule in seek- 
ing for the parties’ intended meaning of a word require limiting the scope of the true 
parol evidence rule which applies only when evidence is offered to vary, alter, or con- 
tradict a meaning agreed upon by the parties. Dahmer v. Wensler, 350 Ill. 23, 182 N.E. 
799 (1932); Schradin v. Bealer Co., 117 N.J. Eq. 443, 176 Atl. 321 (1935); 5 Wigmore, 
Evidence § 2470 (2d ed. 1923). Whichever rule is adopted, it should be equally applica- 
ble to wills, deeds, and contracts; but the problem of construction in the contract and 
deed cases is complicated by the possibility of two inconsistent intentions. In the prin- 
cipal case, however, this problem did not arise. Since the trust company was ignorant 
of the plaintiff’s existence at the time of the execution of the contract, it could have 
meant only the person then known to it as the deceased’s wife. 

In cases similar to the principal one on the facts, the classical rule has uniformly 
given way to the admission of parol evidence and a like result has been reached. See 
Wolff v. Elliott, 68 Ark. 326, 57 S.W. 1111 (1900) (“wife” in a deed); Elliott v. Elliott, 
117 Ind. 380, 20 N.E. 264 (1889) (“wife” in a will); Hardy v. Smith, 136 Mass. 328 
(1884) (“husband” in a will). These cases seem to demonstrate the inefficacy of the 
classical rule. Nevertheless, although parol evidence should always be admitted to 
show the real intention, there remains the question of how persuasive such evidence 
must be to overthrow the normal meaning of a word. Where words having a legal 
meaning, as “wife” in the principal case, are used in a legal document, there is a natural 
inference that they were intended to operate in their legal sense. Such words could 
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raise a rebuttable presumption that the legal meaning was intended, rather than the 
irrebuttable presumption employed by the classical rule, or the apparent lack of any 
presumption under the liberal rule. C/. 94 A. L. R. 226 (1935). The burden of intro- 
ducing evidence and of proving by a preponderance of such evidence that the words 
were meant in other than the normal sense should be on the party denying the normal 
meaning. Such a presumption would do much to eliminate the possibility of successful 
fraudulent claims, which the liberal rule with no presumption would allow. Although 
application of a rebuttable presumption in the principal case would not have changed 
the result, since the surrounding circumstances showed conclusively that the recipient 
of the insurance money was the only person considered by the contracting parties, 
the court’s adoption of the extreme liberal view seems unnecessary. 


Corporate Reorganization—Constitutional Rights of Dissenting Classes under 
§ 77B(b)(s)—{Federal].—In a reorganization proceeding under § 77B of the Bank- 
ruptcy Act, the debtor proposed various plans which were cejected by the bondholders 
as a class. The final plan, vague in terms, proposed to scale the bondholders’ claims 
down twenty per cent, giving in exchange new bonds secured by a mortgage on the 
property formerly encumbered, or in the alternative, to appraise the value of dissent- 
ing bondholders’ interests and pay them in cash. The debtor, anticipating refusal of 
the bondholders to accept the plan, relied on § 77B (b)(5) which provides for the 
adoption of a plan that has not received the required assents of creditors. From a final 
order dismissing the plan and proceedings, the debtor appealed. Held, decree affirmed; 
§ 77B (b) (5) is unconstitutional. In re Tennessee Publishing Co., 81 F. (2d) 463 (C.C.A. 
6th 1936). 

Section 77B (b) provides that a plan of reorganization “. . . . (5) shall provide in 
respect of each class of creditors of which less than two-thirds in amount shall accept 
such plan . . . . adequate protection for the realization by them of the value of their 
interests claims, or liens . . . . either as provided in the plan (a) by the transfer or sale 
of such property subject to such interests . . . . or (b) by a sale free of such interests, 
claims or liens at not less than a fair upset price and the transfer of such nterests, 
claims or liens to the proceeds of such sale; or (c) by appraisal and payment... . in 
cash of the value . . . . of such interests, claims or liens . . . . or (d) by such method as 
will in the opinion of the judge, under and consistent with the circumstances of the 
particular case, equitably and fairly provide such protection ” 48 Stat. 914 
(1934), 11 U. S. C. A. § 207 (b) (supp. 1935). 

This section, in terms, seems to apply to all reorganizations, whether the group ac- 
tively reorganizing represents senior creditors, junior creditors, or stockholders. In 
cases where senior creditors employ the section to force a plan on junior classes, clauses 
(a) and (b) are probably constitutional as they provide for the junior classes all to 
which they were originally entitled. However, clause (c) is probably unconstitutional 
if used to cut out a junior class which has a likelihood of realizing upon its claims in the 
event of foreclosure of the senior lien. Louisville Land Bank v. Radford (295 U.S. 555 
(1935)) strongly suggests that the payment of the appraised value of a security inter- 
est is not an adequate substitute for the creditor’s ordinary remedies, although the 
Frazier-Lemke Act, held unconstitutional in that case, was more drastic than section 
77B (b) (5) (c) in giving the debtor six years in which to pay most of the appraised val- 
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ue. But the Radford case is not authority where the technical right of the junior class 
to foreclose is worthless because a forced sale would leave nothing for it, even though 
there may be value behind the junior claims on a going concern basis. The application 
of clause (c) here would seem not to violate the due process clause because cash is 
given in exchange for the valueless technical right to foreclose. 

It was probably intended that the application of § 77B (b) (5) be restricted to reor- 
ganizations by senior creditors. However, junior classes of creditors and stockholders 
have, as in the instant case, attempted unsuccessfully to employ the section to force a 
plan upon non-assenting senior classes. In re Murel Holding Co., 75 F. (2d) 941 (C.C.A. 
2d 1935); In re Preble Corp., 12 F. Supp. 1002 (Me. 1935); Francisco Bldg. Corp., Lid. 
v. Battson, C.C.H. Bankr. Serv., par. 3925 (C.C.A. oth, Mar. 17, 1936). Here again the 
constitutionality of clauses (a) and (b) is probably beyond question. But the junior 
classes would seem to be taking an inconsistent position by invoking clause (c). An 
appraisal of the value of the senior classes’ interest at less than 100 per cent amounts 
to an admission that the value of the property reorganized is not sufficient to cover 
those primary claims. Thus it leaves the junior classes with no interest or equity to 
reorganize. In re Continental Cigar Co., C.C.H. Bankr. Serv., par. 3652 (D.C. Pa., 
Oct. 30, 1935); In re William Penn Garage, C.C.H. Bankr. Serv., par. 3649 (D.C. Pa., 
Oct. 7, 1935); In re Consolidation Coal Co., 11 F. Supp. 594 (D.C. Md. 1935). And if 
the junior classes claim an equity or interest over and above senior claims, a fair plan 
“to adequately protect” the senior claims should allow them full payment in cash. 
In re Murel Holding Co., 75 F. (2d) 941 (C.C.A. 2d 1935); In re Preble Corp., 12 F. 
Supp. 1002 (Me. 1935); Francisco Bldg. Corp., Lid. v. Battson, C.C.H. Bankr. Serv., 
par. 3925 (C.C.A. oth, Mar. 17, 1936). The probable expense of doing so would pro- 
hibit such reorganizations. And if a plan were considered fair which provided for ap- 
praisal and payment of less than the full amount of the senior claims, clause (c) of sub- 
section (b) (5), as so applied, would clearly be unconstitutional. Cf. Louisville Land 
Bank v. Radford, 295 U.S. 555 (1935). 

Since clauses (a), (b), and (c) provide methods for cutting out dissenting classes en- 
tirely and paying them off, or allowing them to maintain their position, a plan such as 
that proposed in the present case which seeks to force a class to come into the plan and 
accept new securities even though more than one-third of the class have rejected the 
plan, must fall if anywhere within clause (d). If any scaling down of the senior claims 
is provided by a plan presented by junior groups under clause (d), then that clause 
would, a fortiori, be unconstitutional as being more drastic in effect than payment in 
cash under clause (c). See Jn re Murel Holding Co., 75 F. (2d) 941 (C.C.A. 2d 1935); 
Francisco Bldg. Corp., Lid. v. Battson, C.C.H. Bankr. Serv., par. 3925 (C.C.A. oth, 
Mar. 17, 1936). And even if no scaling is attempted, clause (d) would, perhaps, be un- 
constitutional in the light of that part of the Radford opinion which criticized the delay 
of the right to foreclose in the absence of emergencies. Louisville Land Bank v. Rad- 
ford, 295 U.S. 555, 598 (1935). Section 77B is permanent rather than emergency legis- 
lation. See 15 B. U. L. Rev. 818 (1935). 


Corporate Reorganization—Suit against a Solvent Surety when the Principal Is 
Being Reorganized under § 77B—{Federal].—The dissenting bondholders of a corpora- 
tion in reorganization under § 77B of the Bankruptcy Act (48 Stat. 912 (1934), 11 
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U.S.C.A. § 207 (supp. 1935)) moved to vacate an injunction which prevented suit by 
the trustee for the bondholders against the surety on the debtor’s obligations. Under 
the plan of adjustment accepted by more than the required two-thirds of the bond- 
holders, the maturity date of each of the bonds was extended five years and the guar- 
anteed minimum interest cut to less than half, although the surety was still bound to 
pay the full principal amount at a later date. The surety was solvent and fully able to 
pay the entire amount immediately. Held, motion granted. In re Nine North Church 
Street, Inc., 82 F. (2d) 186 (C.C.A. 2d, 1936), rev’g 12 F. Supp. 768 (N.Y. 1935). 

The power of the court under § 77B (c) (10) to enjoin a collateral suit is limited to 
enjoining or staying ‘the commencement or continuation of suits against the debtor 
....0r.... to enforce any lien upon the estate.” 48 Stat. 917 (1934), 11 U.S.C.A. 
§ 207 (c) (10) (supp. 1935). Collateral suits by creditors against persons other than 
the debtor have not been stayed, even though they might impede reorganization of 
the debtor. Thus, a court has refused to enjoin a suit by bondholders against the 
trustee house of issue on the mortgage for misrepresentation in selling the notes and 
for mismanagement of the trust res. In re 1775 Broadway Corp., 79 F. (2d) 108 (C.C.A. 
2d 1935); see In re Prudence Bonds Corp., 75 F. (2d) 262 (C.C.A. 2d 1935). Until the 
plan is confirmed, then, the bondholders are in the same relation to the surety as if no 
petition under § 77B had been filed. Thus, if the usual acceleration clause is present, 
the bondholders may sue and collect from the surety immediately upon the debtor’s 
default. However, after confirmation of the plan, assenting bondholders may collect 
from the surety only if the plan to which they assented did not too greatly alter the 
obligation. Of course a surety is not released by a discharge of the principal debtor in 
ordinary bankruptcy proceedings. Bankruptcy Act § 16, 30 Stat. 550 (1898), 11 U.S. 
C.A. § 34 (1927); Arant, Suretyship § 53 (1931). Nor does the majority rule release a 
surety from liability to creditors who have entered a composition with the debtor if the 
creditors’ action is reasonable. Arant, Suretyship § 54 (1931). Despite the affirmative 
vote of creditors necessary to effect a composition, the surety is not hurt because pre- 
sumably the creditors in a composition get as much in cash as they could have ob- 
tained by putting the debtor through bankruptcy. Thus, the obligation continues and 
the creditors can proceed against the surety for the balance of their claims. Alteration 
of obligations in reorganization under § 77B, however, is quite different from composi- 
tion with a debtor. Instead of getting cash, the creditors receive new securities of the 
debtor which are of uncertain value. If the terms of the new securities constitute a 
new obligation of the debtor corporation to the creditor, the surety is discharged (un- 
less he has assented), as in the case of any extension of time granted to the principal. 
Arant, Suretyship § 67 (1931). Moreover, in many cases a new debtor, in form at least, 
is substituted for the old. If the surety were not released, it would be difficult to de- 
termine the amount of his remaining liability because of the uncertain value of the 
securities. It is unlikely that the surety can be forced to pay the assenting creditors in 
full and take the new securities. 

Dissenting bondholders, however, make no new agreement with the debtor and 
therefore retain their rights against the surety. Although § 77B forces dissenters to 
come under the plan as to their rights against the principal (§ 77B (g) (3), 48 Stat. 920 
(1934), 11 U.S.C.A. § 207 (g) (3) (supp. 1935)), nothing is said concerning their 
rights against the surety. But to allow dissenters to keep these rights is to give them a 
material advantage over assenting creditors who lose their claims against the surety if 
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the reorganization plan materially alters the obligation. Again, general knowledge of 
the superior position of dissenters would make it difficult to obtain acceptance of a 
plan for the reorganization of a guaranteed issue. 

One possible solution would be to make the surety a party to the principal’s re- 
organization and work out a modification of his liability also. Section 76 of the Bank- 
ruptcy Act (48 Stat. 925 (1934), 11 U.S.C.A. § 204 (supp. 1935)) expressly pro- 
vides that those secondarily liable can thus be dealt with in cases in which debts of 
individuals are extended under § 74 (47 Stat. 1467 (1933), 11 U.S.C.A. § 202 (1933)). 
The natural implication from a failure to include a similar provision in § 77B is 
that no jurisdiction of the court over sureties was intended. Furthermore any at- 
tempt to permit the modification of dissenting creditors’ rights against a solvent 
surety raises a serious constitutional question as to the scope of the bankruptcy pow- 
er. If it is recognized that, in many cases, reorganization of the principal may be 
effected only by these means, an amendment of § 77B incorporating provisions such 
as those of § 76 may perhaps be sustained over the objections of a minority creditor. 
If the surety is insolvent, however, the constitutional problem is less serious. See 
In re Central Funding Corp., 75 F. (2d) 256 (C.C.A. 2d 1935). 


Corporate Reorganization—Tentative Approval of a Plan under § 77B of the Bank- 
ruptcy Act—[Federal].—In a reorganization proceeding under § 77B of the Bankruptcy 
Act (28 Stat. 912 (1893), 11 U.S.C.A. § 207 (supp. 1935)) proponents of two plans of 
reorganization petitioned the court for tentative approval of one of them to determine 
which should be submitted to creditors and stockholders for their acceptance. Held, 
the “debtor plan” is tentatively approved and is ordered to have prior submission. 
But “it is with full reservation on my part to modify the plan which I am now approv- 
ing, or to disapprove it entirely, if objections thereto appear persuasive on final hear- 
ing.” Inre Pressed Steel Car Co. of N.J., C.C.H. Bankr. Service, par. 3760 (D.C. Pa. 
Jan. 1936). 

In another recent reorganization, one plan was submitted for tentative approval of 
the court prior to submission of the plan to creditors and stockholders for their accept- 
ance. Opponents objected on the ground that a plan must be accepted by two-thirds 
of the affected creditors and a majority of stockholders before a court can confirm the 
plan. Held, objection overruled. § 77B(f) (48 Stat. 912 (1934), 11 U.S.C.A. § 207(f) 
(supp. (1935)), which provides for final approval of a plan as fair and feasible, does not 
prohibit preliminary consideration of a plan. Tentative approval will aid creditors and 
stockholders in deciding which, if any, plan to accept and resubmissions of modified 
plans will be avoided. “If two-thirds of each class of creditors and a majority of the 
stockholders approve this plan, it will be confirmed.” In re Long-Bell Lumber Co., 
C.C.H. Bankr. Service, par. 3607 (D.C. Mo. July 8, 1935). 

Most courts refrain from approving any plan until it has been duly accepted by the 
required parties. See Downtown Investment Ass’n v. Boston Metropolitan Bldg. Inc., 
C.C.H. Bankr. Service, par. 3807 (C.C.A. 1st, Jan. 14, 1936). It is questionable 
whether the language of the court in the Long-Bell case can be reconciled with § 77B 
(e)(1) which provides that ‘“‘A plan of reorganization shall not be confirmed until it has 
been accepted in writing . ... by or on behalf of creditors... .and... . stock- 
holders.” 48 Stat. 918 (1934), 11 U.S.C.A. § 207(e)(1)(supp. 1935). If the court 
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meant that it would without further consideration confirm the plan, contingent only 
upon its being accepted by the required number of creditors and stockholders, con- 
firmation in effect preceded acceptance. But it is difficult to determine whether the 
statute should prohibit the carefully guarded position taken in the Pressed Steel case. 
The same procedure was followed in Jn re Prudence Bonds Corp. (C.C.H. Bankr. Serv- 
ice, par. 3675 (D.C. N.Y., Oct. 29, 1935)). Perhaps the statute contemplated the con- 
sideration of a plan by creditors and stockholders, uninfluenced by court decree that 
the plan submitted is fair and feasible. Incorporation of such a decree in the letters 
sent to creditors and stockholders before acceptance does exert influence. Neverthe- 
less, the wording of the statute does not prohibit approval which is really tentative. 

The influence of tentative approval on acceptors is one of the factors which prompts 
proponents of a plan to resort to it. Others are: (1) once a court has passed on the fair- 
ness of the plan opponents will find difficulty in prevailing on the court to retract, thus 
minimizing possible modifications; (2) proponents may seek tentative approval as 
offering greater assurance of the court’s recognition and allowance of fees for services 
rendered and expenses incurred “in connection with the proceeding and the plan.” 
§ 77B(c)(9), 48 Stat. 917 (1934), 11 U.S.C.A. § 207(c)(9) (supp. 1935). A court, in 
considering the expenditures of a debtor in possession or a trustee in advancing a 
plan, may be willing to approve them only after finding the plan a fair and feasible 
one. 

In view of the influence on acceptors and the natural reluctance of a court to retract 
its tentative approval, the hearing at which a plan is considered for such approval 
under present practice is inadequate. Notice of the hearing to stockholders and credi- 
tors does not include copies of the plans to be considered. As a result, proponents of the 
plan are well prepared to substantiate their position while opponents, who may have 
had no opportunity to scrutinize the plan or prepare objections, may be at a disadvan- 
tage in convincing the court of the validity of their objections. If adequate notice of 
the hearing, including copies of all proposed plans, were given to all parties interested, 
many benefits might accompany the tentative approval procedure. Not only would the 
plan approved be tempered by the proposals of all parties interested, but there would 
also be no acceptances to influence the judge for or against a proposed plan. See Jn re 
Consolidated Coal Co., 11 F. Supp. 594 (Md. 1935); Jn re Celotex Co., 12 F. Supp. 1 
(Del. 1935); Jn re United Railways and Electric Co., 11 F. Supp. 717 (Md. 1935). As 
suggested in the Long-Bell case, creditors and stockholders would be less confused 
when only one plan is submitted to them, than when they are confronted by several 
plans, none of which has been considered by a court. Determination of fairness and 
feasibility prior to submission of the plan for acceptance would eliminate delays caused 
by the required resubmission of modified plans to adversely affected creditors and 
stockholders. § 77B(f)(7), 48 Stat. 919 (1934), 11 U.S.C.A. §207 (f) (7) (supp. 
1935); Im re Celotex Co., 12 F. Supp. 1 (Del. 1935); Friendly, The 1935 Amend- 
ment of the Railroad Reorganization Act, 36 Col. L. Rev. 27, 37 (1936); Frank, 
Some Realistic Reflections on Corporate Reorganization, 19 Va. L. Rev. 608, 715 
(1933). The delay and expense of submitting a plan to those classes not adversely 
affected, whose acceptances are not required (§ 77B(e)(1), 48 Stat. 918 (1934), 
11 U.S.C.A. § 207(e)(1) (Supp. 1935)) would be prevented. Those classes would 
be ascertained at the preliminary hearing prior to the submission of any plan. 
Under the present practice plans are needlessly submitted to classes not adverse- 
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ly affected because proponents cannot identify such classes in advance. Weiner, 
Corporate Reorganization, 34 Col. L. Rev. 1173 (1934); In re Nat'l Lock Co., 9 F. 
Supp. 432 (Ill. 1934). The recent amendment to the Railroad Reorganization section 
of the Bankruptcy Act (49 Stat. 911 (1935), 11 U.S.C.A. § 205(d) (supp. 1935)) seems 
to recognize the benefits to be derived from tentative approval by providing for court 
approval of the plan before its submission to creditors and stockholders. See Friendly, 
The 1935 Amendment of the Railroad Reorganization Act, 36 Col. L. Rev. 27, 37 
(1936). 


Corporations—Repurchase Agreements—Right of Stockholders to Object to Their 
Enforcement—{New Jersey].—Preferred stockholders of X corporation brought a bill 
to enjoin certain other preferred stockholders from attempting to enforce stock repur- 
chase agreements, and to have the agreements declared void. About one-third of the 
stock, or $8,000,000 par, had been sold to the corporation’s consumer-customers by its 
employees who represented that, at the option of the holders, the corporation would 
repurchase at par. No such agreement appeared on the face of the stock. The remain- 
der of the stock was sold through the regular channels and these purchasers neither re- 
ceived an option to resell to the corporation, nor knew that some of the stock was being 
sold with this privilege. At the time the bill was filed, 21 suits were pending to enforce 
the repurchase agreements. The corporation at all times has been solvent and now has 
a large surplus. On motion to dismiss the bill, eld, motion denied. The option to re- 
sell is unenforcible because it deprives the other preferred stockholders of their status 
of equality. Hoops v. Leddy, 182 Atl. 271 (N.J. 1936). 

In this country corporations are generally permitted to purchase their own stock. 
6 Fletcher, Cyclopedia Corporations §§ 2848, 2849 (perm. ed. 1931). Existing limita- 
tions upon the exercise of this power have been developed almost exclusively for the 
protection of creditors of the corporation. In re Tichenor-Grand Co., 203 Fed. 720 
(D.C. N.Y. 1913); Otsego Paper Co. v. Slosberg, 230 Mich., 260, 202 N.W. 991 (1925); 
42 Yale L. J. 1128 (1933). While creditors may, of course, be seriously injured by the 
depletion of assets caused by a corporation’s purchasing its own stock, the remaining 
stockholders may be injured irrespective of injury to creditors. Through such pur- 
chases, the management can displace the voting control, give preferences to stock- 
holders in the cash assets, deplete the fund of capital necessary for efficient operations, 
and create, in some cases, a fictitious appearance of success. Levy, Purchase by a 
Corporation of Its Own Stock, 15 Minn. L. Rev. 1, 22 (1930); 1 Duke Bar Ass’n J. 25, 
27 (1933). Yet, courts have rarely recognized these possibilities of injury. See Price 
v. Pine Mt. Iron and Coal Co., 32 S.W. 267 (Ky. 1895). The possibility of the manage- 
ment’s abuse of its power to issue new stock led to the doctrine of preemptive rights to 
protect a stockholder’s interest in the assets of the corporation (as well as his voting 
control). Perhaps a parallel rule requiring the corporation to give all stockholders an 
opportunity to dispose of a ratable proportion of their shares whenever the corporation 
purchases its stock should be recognized. The adoption of such a rule would seriously 
hamper the present freedom enjoyed by corporations in purchasing their stock, but since 
this power is fraught with possibilities of abuse, a rule requiring such dealings to be 
open and deliberate may be socially desirable. Levy, Purchase by a Corporation of Its 
Own Stock, 15 Minn. L. Rev. 1 (1930); Nussbaum, Acquisition by a Corporation of 
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Its Own Stock, 35 Col. L. Rev. 971 (1935). Thus far, no court has recognized such a re- 
striction upon this phase of corporate activity. 

Whether stockholders may object to the enforcement, at the option of the favored 
holders, of repurchase agreements made by the corporation at the time of the original 
sales is not settled. There are numerous dicta that such agreements are void as to 
stockholders as well as creditors. Grasselli Chemical Co. v. Aetna Explosive Co., Inc., 
258 Fed. 66, 68 (D.C. N.Y. 1918); Murphy Grocery Co. v. Skaggs, 67 Utah 487, 248 
Pac. 127, 130 (1926); White Mts. Ry. Co. v. Eastman, 34 N.H. 124, 141 (1856). And it 
has been held that the breach of a repurchase agreement does not give the stockholder 
a priority over the other stockholders in the assets of the corporation in the hands of a 
receiver. Sarbach v. Kansas Fiscal Agency Co., 86 Kan. 734, 122 Pac. 113 (1912); see 
also Melvin v. Lamar Ins. Co., 80 Ill. 446 (1875). But many courts have ignored the 
probability of injury to the other stockholders where the corporation was solvent 
and have enforced the agreements on the theory that the sale or subscription was on 
condition. Wis. Lumber Co. v. Greene & Western Tel. Co., 127 Iowa 350, 101 N.W. 742 
(1904); Chapman v. Iron Clod Rheostat Co., 62 N.J. L. 497, 41 Atl. 690 (1898); Wolf »v. 
Excelsior Scale Co., 270 Pa. 547, 113 Atl. 569 (1921). Even when the repurchases were 
made for more than the market price these agreements have been enforced, despite the 
resultant injury to the remaining stockholders. Furrer v. Neb. Bldg. & Investment Co., 
111 Neb. 67, 195 N.W. 928 (1923); Vickrey v. Maier, 164 Cal. 774, 129 Pac. 276 (1912); 
Grace Securities Corp. v. Roberts, 158 Va. 792, 164 S.E. 700 (1932). In the principal 
case, however, the court held the repurchase agreements unenforcible without requir- 
ing a showing of actual injury to the complaining stockholders, on the theory that the 
privilege to resell was a violation of that equality of rights which should exist among 
all the stockholders of a class. Such a result would follow as a matter of course under 
the rule of ratable purchase. It may be that even though such a rule is not recognized 
as to all purchases of stock, courts should adopt it as to options to resell and thus set 
aside all preferential agreements to repurchase made by the corporation when the 
stock is sold. But such agreements, regardless of whether they are made with a few 
or all of the stockholders should be discouraged. They are inherently vicious. If the 
corporation prospers, the option to resell is useless; if it fails, the option may be unen- 
forcible, either because creditors have come in, or as in the principal case, because there 
are objecting stockholders. Under such circumstances, the promise to repurchase is a 
snare to the investor. On the other hand, if the option is held enforcible, it must neces- 
sarily injure the remaining stockholders by the depletion of the assets of the corpora- 
tion. 


Criminal Law—199 Year Sentence as a Denial of Right to Parole—{Illinois].— 
Plaintiff in error was convicted of murder and on the verdict of a jury was sentenced 
to a term of 199 years’ imprisonment. On appeal, held, affirmed. This sentence was 
authorized by a statute providing for death or imprisonment for life or a term of years 
not less than fourteen. Ill. State Bar Stats. 1935, c. 38, § 339. The question of circum- 
vention of the parole statute (Ill. State Bar Stats. 1935, c. 38 § 795), providing for the 
parole of prisoners after serving one third of a definite sentence or twenty years of a 
life sentence, is not involved in determining the validity of this sentence. People v. 
Pace, 362 Ill. 224, 198 N.E. 319 (1935). 

In reaching this decision, the court subscribed to the majority view that the author- 
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ity to parole is not judicial. See People v. Joyce, 246 Ill. 124, 92 N.E. 607 (1910); 
Huggins v. Caldwell, 223 Ky. 468, 3 S.W. (2d) 1101 (1928); People v. Warden of City 
Prison, 55 Misc. 22, 105 N.Y.S. 551 (1907); contra, People v. Cummings, 88 Mich. 249, 
50 N.W. 310 (1891). A denial of the right to parole by the imposition of a sentence 
“for the full period of 15 years” has been held inoperative as an encroachment by the 
judiciary on legislative and executive functions. Hawkins v. United States, 14 F. (2d) 
596 (C.C.A. 7th 1926). Within statutory limits, the court or jury may in its discretion 
fix the punishment of an offender at what it deems proportionate punishment. 
Maresca v. United States, 277 Fed. 727 (C.C.A. 2d 1921); Newman v. United States, 299 
Fed. 128 (C.C.A. 4th 1924); State v. Jackson, 30 N.M. 309, 233 Pac. 49 (1925). How- 
ever, in fixing such proportionate punishment, the court or jury must not be influenced 
by possible parole deductions and thereby deny the right to parole. Hawkins v. United 
States, 14 F. (2d) 596 (C.C.A. 7th 1926); Farrel v. People, 133 Ill. 244, 24 N.E. 423 
(1890); People v. Murphy, 276 Ill. 304, 114 N.E. 609 (1916). Such a denial takes one 
of the following forms: (1) the form of the sentence may expressly or impliedly deny 
parole (Hawkins v. United States); or, (2) the court or jury may increase the period 
which it would otherwise impose to cover the possible deductions by parole. While 
denial of the right to parole in the first form is readily detectable, denial in the latter 
form is often difficult to discover. One possible indication of a denial of the right 
to parole is a sentence of such length that the minimum required for eligibility ex- 
ceeds the life expectancy of the prisoner. However, a sentence of such length does not 
conclusively indicate a denial, for a proportionate sentence in a given case may exceed 
the life expectancy of the prisoner. See Boyd v. State, 258 N.W. 330 (Wis. 1935). Like- 
wise, where an offender has committed several offenses and the length of a cumulative 
sentence precludes parole, the right to parole has not been violated. Capone v. United 
States, 51 F. (2d) 609 (C.C.A. 7th 1931). 

The denial of the right to parole is clearly an interference with criminal rehabilita- 
tion, as well as an encroachment by the judiciary on legislative and executive func- 
tions. Where the existence of a denial is readily detectable, the sentence should be 
rendered inoperative. Nevertheless, if the discovery of such a denial necessitates the 
taking of evidence of life expectancies or extended investigation into the motives of a 
court or jury, the impediment to the administration of criminal law would seem to 
outweigh the social advantages of criminal reform. It might be argued that it is diffi- 
cult to recognize a case in which denial of the parole right is discoverable with sufficient 
ease to warrant judicial action in rendering such a denial void. However, the difficulty 
of borderline cases may well be justified by the benefits of the parole system. Although 
the opinion in the principal case suggests that the question of a denial of parole rights 
may be open for subsequent consideration, it seems clear that since the court upheld 
this sentence, the defendant must serve the minimum required for parole eligibility. 
See Commonwealth v. Ashe, 182 Atl. 229 (Pa. 1936); State v. Superior Court, 30 Ariz. 
332, 246 Pac. 1033 (1926). The motive of the jury, the court admits (362 Ill. 225, 108 
N.E. 320), must have been to remove the defendant from society permanently, with- 
out taking his life. The denial of the right to parole seems clear. While the court ad- 
mitted that the problem of parole denial is not judicial, it refused to render inoperative 
an encroachment by the judiciary on a non-judicial function. The jury may have cho- 
sen this mode of permanently removing the defendant from society because of an aver- 
sion for capital punishment. However, the expression of such an aversion should take 
the form of a statute rather than a denial of parole in a single case. 
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Eminent Domain—Compensation for Cost of Preventing Future Damage to Land 
Not Condemned—{Federal].—The United States constructed a dam across the Mis- 
sissippi River. The dam caused the river to flood a strip of land comprising twenty-four 
acres of the railroad’s right of way. At maximum depth the water would stand against 
the embankment which carried the railroad tracks for a distance of four miles. In an 
action by the United States to condemn a flood way easement over the twenty-four 
acres, the district court measured compensation by the value of the flooded land plus 
those expenses necessarily incurred by the railroad to protect its embankment from 
effects of the resultant saturation and erosion. The government appealed on the 
ground that compensation should be limited to the value of the twenty-four acres ac- 
tually flooded. Heid, affirmed. U.S. v. Chicago, Burlington & Quincy R.R. Co., 82 F. 
(2d) 131 (C.C.A. 8th 1936). 

Authority adequately supports allowance of damages in addition to the value of the 
land actually “taken.” Bauman v. Ross, 167 U.S. 548 (1807); Spokane Falls Ry. Co. v. 
Zeigler, 167 U.S. 65 (1897); U.S. v. Grissard, 219 U.S. 180 (1911); Lewis, Eminent 
Domain §§ 686, 710 (3d ed. 1909) ; see 30 Il. L. Rev. 1063 (1936). However, the court’s 
general conclusion that, by judicial construction, the words “‘or damaged’”’ have been 
added to “taken” in the provision of the Fifth Amendment that no property shall be 
taken for public purposes without just compensation must be viewed with some skepti- 
cism. The words “taken” and “property” are not clear concepts. See Cormack, Legal 
Concepts in Cases of Eminent Domain, 41 Yale L. J. 221 (1931); Eaton v. Boston 
C. & M. R.R. Co., 51 N.H. 504 (1872). At present the federal courts seem to be in the 
process of relaxing the degree of relation to a tangible res necessary to bring rights 
within their notions of “property” for which compensation must be given. The early 
requirement was that a tangible res be actually “taken” in the sense of a continuous 
dispossession of the owner. Sedgwick, Statutory and Constitutional Law 519 (1857). 
Complete destruction of utility accompanied by physical occupation in some manner 
came to be recognized as a dispossession. Pumpelly v. Green Bay Co., 13 Wall. (U.S.) 
166 (1871); U.S. v. Lynah, 188 U.S. 445 (1903). More recently a partial reduction of 
value caused by intermittent flooding has been held a “taking.” U.S. v. Cress, 243 
U.S. 316 (1917). When part of the land is “taken” in accordance with the above stand- 
ards, just compensation includes the value of the intangible rights attached to it. 
Monongahela Navigation Co. v. U.S., 148 U.S. 312 (1893); U.S. v. Welch, 217 U.S. 333 
(1910); see U.S. v. Wheeler Twp., 66 F. (2d) 977 (C.C.A. 8th 1933). Dispossession of a 
part of the same parcel of land was excuse for allowing recovery for damage to the 
remaining part not taken. Bawman v. Ross, 167 U.S. 548 (1897); Spokane Falls Ry. 
Co. v. Ziegler, 167 U.S. 65 (1897); U.S. v. Grizzard, 219 U.S. 180 (1911). The Supreme 
Court has been reluctant to permit recovery for intangible property rights which have 
been destroyed when no part of the tangible property was taken or invaded. Trans- 
portation Co. v. Chicago, 99 U.S. 635 (1878); Gibson v. U.S., 166 U.S. 269 (1897); 
Scranton v. Wheeler, 179 U.S. 141 (1900). Two more recent cases have found a taking 
when the surface of the property was invaded by an element which did not injure the 
land but did interfere with intangible rights. U.S. v. Cress, 243 U.S. 316, 330 (1917) 
(increased height of water in creek not overflowing the banks, but eliminating the 
drop from a mill dam necessary to obtain power); Portsmouth Harbor Co. v. U.S., 260 
U.S. 327 (1922) (occasional gunfire over the land). Nevertheless the courts have pre- 
served a distinction between a taking and mere consequential damages for which no 
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compensation is required. Sharp v. U.S., 191 U.S. 341 (1903); Bedford v. U.S., 192 
U.S. 217 (1904); Christman v. U.S., 74 F. (2d) 112 (C.C.A. 7th 1934) (criticized in the 
instant case). See Manigault v. Springs, 199 U.S. 473, 484 (1905); Sanguinetti v. U.S., 
264 U.S. 146 (1924). The ambiguity of these terms is reflected in their uncertain ap- 
plication. See 32 Yale L. J. 725 (1923). 

Policy and necessity require that the government be free to act without being liable 
for the remote and unintended effects of its acts. Horstman Co. v. U.S., 257 U.S. 138 
(1921); Jackson v. U.S., 230 U.S. 1 (1913). But further relaxation of the requirements 
would seem proper and not unreasonably burdensome. See Cormack, Legal Concepts 
in Cases of Eminent Domain, 41 Yale L. J. 221, 259 (1931). The principal case by al- 
lowing recovery of the costs of preventing future damage has taken the natural step 
beyond those decisions which permit recovery for the damage to the part remaining 
caused by the use of the part taken. In a very recent decision, the Court of Appeals, 
of the Seventh Circuit followed the instant case when apparently the physical taking 
was much more limited. U.S. v. Wabasha-Nelson Bridge Co. (C.C.A. 7th, April 7, 1936, 
not yet reported). 

It might be inferred from the instant case that the rule of damages in actions against 
the United States by property owners is different from that used in direct condemnation 
proceedings brought by the government. Such a belief is unjustified. Jacobs v. U.S., 
290 U.S. 13 (1933); Hurley v. Kincaid, 285 U.S. 95 (1932). As the source of the right 
to compensation in either case is the fifth amendment, the damages should not vary as 
a consequence of failure of the government to institute condemnation proceedings. 

However, the right to sue the United States has been conferred and limited by the 
Tucker Act, which gives federal courts jurisdiction “. .. . of all claims... . founded 
upon the Constitution of the United States or any law of Congress . . . . or upon any 
contract, express or implied, with the government of the United States, or for damages, 
liquidated or unliquidated, in cases not sounding in tort ” 24 Stat. 505 (1887), 
28 U.S. C. A. § 41 (1927). Thus, when the taking of land is regarded as tortious, re- 
covery is denied. U.S. v. North American Co., 253 U.S. 330 (1920); Langford v. U.S., 
ror U.S. 341 (1879). When government officials are properly authorized to appropriate 
land to which the government asserts no title, the government is said to promise im- 
pliedly to pay therefor and recovery is permitted. U.S. v. North American Co., 253 
US. 330 (1920); U.S. ». Buffalo Pitts Co., 234 U.S. 228 (1914); U.S. 0. Great Falls Mfg. 
Co., 112 U.S. 645 (1884). Assertion of an implied promise seems a mere statement of 
the conclusion that the government must pay. The courts have insisted that under the 
Tucker Act no recovery on quasi-contractual grounds is permitted. Harley». U.S., 198 
U.S. 229 (1905). Nevertheless in most cases of this type it is impossible to find the 
elements of a consensual contract. Cf. 36 Harv. L. Rev. 866 (1923). Thus liability ex- 
ists even though the legislation which results in the taking makes no provision for in- 
stituting condemnation proceedings. U.S. v. Great Falls Mfg. Co., 112 U.S. 645 (1884); 
U.S. v. Lynah, 188 U.S. 445, 465 (1903). The owner may recover in a later action de- 
spite his failure to consent at the time of the taking. Hersch v. U.S., 15 Ct. Cl. 385 
(1879); see concurring opinion of Justice Brown in U.S. v. Lynah, 188 U.S. 445, 476 
(1903). Likewise where the taking was properly authorized, the failure of the gov- 
ernment agents to intend that compensation should be made does not alter the 
liability. Portsmouth Harbor Co. v. U.S., 260 U.S. 327 (1922). Reliance by the 
courts upon the implied contract theory has led to a denial of recovery where the 
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authorized act of taking was accompanied by a mistaken assertion of a paramount 
right in the government. Tempel v. U.S., 248 U.S. 121 (1918); Hill v. U.S., 149 US. 
593 (1893). This unfortunate result would have been avoided if the courts had recog- 
nized “claims founded upon the Constitution of the United States” as a separate cate- 
gory under the Tucker Act. See minority opinions in Hill v. U.S., 149 U.S. 593, 600 
(1893), and U.S. v. Lynah, 188 U.S. 445, 474 (1903). 


Extradition—Immunity of American Citizens under Treaty with France—[Federal]. 
—The relators, citizens of the United States, had fied from Paris to the United States 
to avoid arrest in connection with allegedly illegal financial operations. Upon the re- 
quest of the French authorities, they were taken into custody by the respondent, a 
United States commissioner. The case came before the Circuit Court of Appeals on 
appeal from a ruling of the district court dismissing writs of habeas corpus. Article 5 of 
the treaty with France declares: “Neither of the contracting Parties shall be bound to 
deliver up its own citizens or subjects under the stipulations of this covenant.” 37 
Stat. 1530 (1911). Held, this treaty does not give the Secretary of State authority to 
deliver up an American citizen to France. Judgment of the district court reversed. 
United States ex rel. Neidecker v. Valentine, 81 F. (2d) 32 (C.C.A. 2d 1936). 

When an extradition treaty exists with a foreign country, and upon complaint by 
the proper foreign authority, any United States commissioner is empowered under the 
United States Code of Criminal Procedure (31 Stat. 656 (1900), 18 U.S.C.A. §651 
(1927)) to arrest and conduct hearings for persons charged with crime in the foreign 
country and, upon deeming the evidence sufficient to sustain the charge, to certify the 
case to the Secretary of State for a surrender to be made according to the terms of the 
treaty. The sole question presented in the principal case was whether the treaty with 
France authorized the Secretary of State, under any circumstances, to surrender 
American citizens who have been charged with extraditable crimes in France and have 
taken refuge in the United States. The factor which appears to have been chiefly in- 
strumental in this decision is the persistent refusal of the French government to sur- 
render its nationals to the United States under the same treaty. France has considered 
that she is doing her part by prosecuting her nationals for crimes committed abroad. 
This procedure is not possible under the Anglo-American territorial concept of legal 
jurisdiction. 1 Bishop, Criminal Law § 109 (oth ed. 1923). Therefore, the question of 
reciprocity seems to have been given much more weight by the court than a rational 
consideration of the merits of the case would warrant. After an attempt to justify its 
decision on the basis of the existing authority, i.e., chiefly, the opinions of two secre- 
taries of state and the district court case of Ex parte McCabe (46 Fed. 363 (D.C.Tex. 
1891)) which involved a similar treaty with Mexico, the court proceeded to reveal the 
true basis of its decision in these words: “. . . . nationalism is not dead, and most na- 
tions have shown a persistent repugnance to submit their citizens to foreign courts. 
We have indeed an honorable record; but it is uncertain how far our diplomacy is pre- 
pared to give where it does not receive.” Unfortunately it is true that most nations 
have adopted this attitude. 93 Just. P. 822 (1929). It is even less justifiable in the case 
of the United States, which does not punish its citizens for crimes committed abroad. 
In the only Supreme Court decision on the subject it was held that a refusal by Italy 
to deliver up her citizens under a treaty not excepting nationals, although ground for a 
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rescission of the treaty by the United States, did not automatically have the effect of 
relieving the United States of its duty to comply with it. Charlion v. Kelly, 229 U.S. 
447 (1913). If lack of reciprocity was not a sufficient basis for refusal of extradition by 
the United States in that case, it is difficult to see how it can be said to justify a denial 
of authority here. 

The obvious construction of the words “neither . . . . shall be bound,” as used in 
the treaty with France, is that the government is to have discretion to decide in each 
case whether or not it will grant extradition. This natural construction should not be 
discarded because of nationalistic spite, or in deference to the dubious authority of a 
district court decision. The relators contended that if the treaty gave the executive 
department discretion to surrender citizens, it would be an unconstitutional delegation 
of power depriving such citizens of liberty without due process of law. It was unneces- 
sary for the majority to consider this problem because they held that the treaty gave 
no authority. The dissenting judge, in supporting executive discretion under the 
treaty, expressly repudiated the relators’ contention on the ground that the treaty- 
making power is not limited anywhere in the Constitution. The dissenting opinion in 
the principal case is based on foreign authority, American dicta, and a seemingly irre- 
futable argument of policy. “An offender is not entitled to any protection at the hands 
of his own government against the consequences of his unlawful acts. The only pro- 
tection which the common standards of justice extend to him is that of a fair and im- 
partial trial in the jurisdiction where he has offended.” Manton, Extradition of Na- 
tionals, 1o Temple L. Q. 12, 24 (1935) (written by the dissenting judge in the principal 
case). Whatever nationalism may require in the way of disregarding recognized prin- 
ciples of human justice, it seems both unnecessary and unprofitable to go as far in that 
direction as did the principal case. Great Britain, a nation noted for stubborn protec- 
tion of its national honor, has not allowed its citizens to go unpunished for their crimes 
in countries which see fit to try their own nationals at home, but has granted extradi- 
tion where the words of the treaty were substantially similar to those in the principal 
case. See In re Galwey, [1896] 1 Q.B.D. 230. Moreover, it is not the function of the 
courts to correct inequalities in the results of governmental diplomacy, but rather to 
give effect to the law, including the treaties entered into by Congress and the Execu- 
tive. 


Lotteries—Consideration—Operation of Bank Night Schemes in Theatres—{Iowa]. 
—The defendant, owner of a motion picture theatre, operated a “bank night” scheme. 
He maintained a large registration book in the lobby of his theatre as well as in several 
other places in the town. All persons were permitted, without charge, to register their 
names in these books. Numbers were assigned to registrants and a weekly drawing 
from among all the assigned numbers took place on the stage of the theatre. Persons 
outside, as well as inside, the theatre were eligible to win the prize provided that the 
winner appeared on the stage within two and one-half minutes after his name was an- 
nounced both from the stage and at the front door of the theater. Neither possession 
of an admission ticket nor the payment of any fee was a condition to participation in 
the scheme or to the winning of a prize. For distributing hand-bills announcing the 
operation of this scheme, the defendant was convicted of advertising a lottery. On ap- 
peal, held, reversed; bank night is not a lottery and the advertising of such a scheme 
is not criminal. State v. Hundling, 264 N.W. 608 (Iowa 1936). 





672 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The plaintiff, a theatre owner, applied for an injunction to restrain the defendant 
from interfering with the bank night scheme operated by the plaintiff. As in the 
bank night scheme described above, all persons were entitled to participate whether 
or not they had paid for admission to the theatre. In addition, it was shown that while 
the performance on bank night was two hours in length and consisted of one feature 
picture, the performance on other nights was thirty minutes longer and consisted of 
two feature pictures. Held, application for injunction denied. “Bank night” is a 
scheme in the nature of a lottery and does not warrant the extension of equitable relief 
to the plaintiff. Central States Theatre Corp. v. Patz, 11 F. Supp. 566 (Iowa 1935). 

These two cases illustrate the opposing attitudes courts have taken toward bank 
night schemes. Both cases agree that of the three elements of lottery, prize, chance and 
consideration, the former two are clearly present; they disagree as to the existence 
of consideration. The consideration required for the designation of a scheme as a 
lottery differs in some respects from the consideration required to support a simple 
contract. “Consideration” is here used in the former sense. Compare 1 Williston, 
Contracts § 102a (1920) with Pickett, Contests and Lottery Laws, 45 Harv. L. Rev. 
1196, 1207 (1932). But in both situations there is an element of bargain. 1 Rest., Con- 
tracts § 75 (1932); People v. Mail and Express Co., 179 N.Y.S. 640 (1919), aff'd, 231 
N. Y. 586, 132 N.E. 808 (1921); Cross v. People, 18 Colo. 321, 32 Pac. 821 (1893). The 
courts have generally found consideration for the opportunity of participating in 
schemes where every contestant spends money, even though such contestant pays no 
more for both the chance and the merchandise than he would have paid for the mer- 
chandise alone. Carl Co. v. Lennon, 86 Misc. 255, 148 N.Y.S. 375 (1914); State v. 
Powell, 170 Minn. 239, 212 N.W. 169 (1927); Stranger v. State, 107 Tex. Crim. 574, 298 
S.W. 906 (1927). Consequently, bank night schemes (such as are operated in the city of 
Chicago) in which the promoters permit participation only of those who have paid ad- 
missions to the theatre are clearly lotteries. In some lottery schemes, however, the 
problem is more difficult because participation and eligibility for the prize are open 
not only to those who pay for admission but also to those who do not. Some courts, 
when confronted with similar situations, have held that the existence of the alternative 
method of obtaining a chance without cost precluded the finding of consideration in the 
payment for the entertainment or merchandise by those who received a chance. 
People v. Mail and Express Co., 179 N.Y.S. 640 (1919) aff'd, 231 N.Y. 586, 132 N.E. 
808 (1921) (newspaper scheme); Cross v. People, 18 Colo. 321, 32 Pac. 821 (1893) (mer- 
chandise scheme) ; Yellow-Stone Kit v. State, 88 Ala. 196, 7 So. 338 (1890) (merchandise 
scheme); Post Pub. Co. v. Murray, 230 Fed. 773 (C.C.A. 1st 1916) (newspaper scheme). 
Other courts, however, have insisted that despite the presence of the free alternative, 
payment of money was induced by the chance of receiving a prize and that, therefore, 
there was consideration for the chance. General Theaters Inc. v. Metro-Goldwyn-Mayer 
Distributing Corp., 9 F. Supp. 546 (Colo. 1935) (bank night); Willis v. Young, [1907] 
1 K. B. 448 (newspaper scheme); State v. Danz, 140 Wash. 546, 250 Pac. 37 (1926) 
(theatre scheme); Featherstone v. Independent Service Ass’n, 10 S.W. (2d) 124 (Tex. 
Civ. App. 1928) (drawings for automobile). 

It is clear that the bargaining element must exist to sustain a finding of considera- 
tion. For that element to be present, the theatre-goer must bargain for the chance in 
exchange for the payment of at least part of the admission price. Likewise, the theatre 
owner must be induced to part with the chance in exchange for such payment. That 
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theatre owners do not offer bank night prizes without hopes of some return benefit 
is obvious; bank night schemes are designed to add to the profits of the owner. Time 
Magazine, p. 57 (Feb. 3, 1936). It might be argued that, in light of the free alternative, 
the chances are given away merely as part of an advertising scheme; that the theatre 
owner bargains not for the present payment of the admission price, but bargains only 
for the presence of potential patrons in front of the theatre. See Cross v. People, 18 
Colo. 321, 32 Pac. 821 (1893). This argument seems tenuous; it is more probable that 
the theatre owner does bargain for the admissions paid partly in exchange for the prize- 
offer. The inference that theatre-goers bargain for the chance in exchange for their 
payments is supported by the fact that attendance increases on bank nights, even 
though the entertainment is usually shorter and of a poorer quality. Central States 
Theater Corp. v. Patz, 11 F. Supp. 566 (Iowa 1935); New Republic, May 6, 1936, p. 
363. The opportunity to obtain a chance without cost is little more than illusory. 
Realistically, the physical and psychological discomfort of waiting outside the theatre 
for the results of the drawing to be announced tends to restrict the class of participants 
to those inside the theatre. While some participants may take advantage of the free 
offer and some theatre-goers who pay may not bargain for the chance, it seems likely 
that enough of the theatre-goers bargain for the chance in exchange for at least part 
of the admission price to make the scheme a lottery. 


Torts—Liability of Negligent Manufacturer to Remote Vendee—the Rule of Win- 
terbottom v. Wright—{English}.—The plaintiff bought woolen underwear from a re- 
tailer who had purchased it from the defendant manufacturer. As a result of negli- 
gence in the course of the pre-shrinking process, deleterious chemicals were left in the 
underwear. These chemicals were found to have been the cause of a severe case of 
dermatitis which the plaintiff developed after he wore the underwear. The Supreme 
Court of South Australia entered judgment for the plaintiff against the manufacturer. 
From a reversal by the High Court of Australia, the plaintiff appealed to the Judicial 
Committee of the Privy Council. Held, the plaintiff had a cause of action against the 
manufacturer in tort, despite the absence of contractual privity. Grant v. Australian 
Knitting Mills, Lid., [1936] A. C. 85. 

Until Donoghue v. Stevenson, ([1932] A. C. 562) the English courts in striking con- 
trast to the American courts had fairly consistently followed the rule of Winterbottom 
v. Wright (10 M. & W. 109 (1842)), restricting the liability of manufacturers to persons 
in contractual privity with them. In the Donoghue case, the House of Lords decided 
that a manufacturer of ginger beer was liable to the remote consumer for injury caused 
by the manufacturer’s negligence in allowing a decomposed snail to be bottled in the 
beer. To what extent this case had narrowed the scope of the Winterbottom doctrine 
was uncertain. While the majority opinions in the Donoghue case expressed impatience 
with the privity doctrine, on the facts a similar decision would have resulted even in 
those American courts which profess to support the Winterbottom rule, for they have 
long held the manufacturer of foods and drinks to be under an exceptional duty of care 
to remote users. See note, 17 A. L. R. 688 (1922). The instant case dissipated the un- 
certainty left by the Donoghue case by indicating a clear intention to abandon the 
Winterbottom rule, with its numerous and irrational exceptions. The Judicial Commit- 
tee has thus established the liability of manufacturers for bodily harm to consumers 
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caused by negligence in the manufacture of chattels distributed by retailers. Accord: 
Rest., Torts § 395 (1934); see MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 
1050 (1916). 

This liability is necessary to establish a fair and reasonable measure of security for 
the population at large. See Steffen, Independent Contractor and the Good Life, 2 
Univ. Chi. L. Rev. 501, 532 (1935). Ample justification exists for providing this secur- 
ity by imposing liability upon the manufacturer. First, the manufacturer is best able 
to undertake risk prevention and risk distribution. See Douglas, Vicarious Liability 
and Administration of Risk, 38 Yale L. J. 584 (1929). Second, it is probably more con- 
venient for him to shift the risk to insurance companies. Third, he is usually well able 
to bear the shock of individual losses, while the dealer is often financially irresponsible. 
(In 1929 half of the retail establishments in the United States had a gross annual sale 
of less than $12,000, averaging $5,500. 1 Census of Distribution Reports, pt. I, 15 
(1933). Ninety-four per cent of the manufacturing companies did a gross annual busi- 
ness of over $100,000. 1 Census of Manufacturers 61 (1933).) Finally, there is increas- 
ing recognition that the dealer is losing his autonomy. He has become, to a great ex- 
tent, a cog in the manufacturer’s machine. Baxter v. Ford Motor Co., 168 Wash. 456, 
12 P. (2d) 409 (1932); see Isaacs, The Dealer-Purchaser, 1 U. of Cin. L. Rev. 373, 383 
(1927); Steffen, Independent Contractor and the Good Life, 2 Univ. Chi. L. Rev. 501, 
519 (1935). It is essential to the safety of the consuming public that the courts pene- 
trate the fiction of the dealer’s independence and grant the consumer his only effective 
‘remedy, an action directly against the manufacturer. 


Trusts— Deferred Payment Life Insurance Policies as Creating Trusts—Validity of 
Spendthrift Provision against Creditors of Cestui—(Illinois]|—A deferred payment in- 
surance policy entitled the beneficiary to receive the principal sum and interest in sixty 
monthly installments, and contained a provision that the installments should not be 
assignable. The plaintiff, a judgment creditor of the beneficiary, instituted garnish- 
ment proceedings against the defendant insurance company and obtained a continuing 
order in the trial court for execution against each installment as it fell due. On appeal, 
held, reversed. The insertion of the clause against voluntary assignment by the bene- 
ficiary rendered the interest of the beneficiary unassignable and thus outside the scope 
of the garnishment statute. The court added that this provision in the policy created 
a spendthrift trust. Holowaty v. Prudential Life Ins. Co., 282 Ill. App. 584 (1935). 

Deferred payment life insurance policies such as that in the principal case are fre- 
quently used to avoid the risk of mismanagement of the funds by the beneficiary. The 
provision against assignment is an attempt to put the installments beyond the grasp 
of the beneficiary’s creditors. Davis, Spendthrift Trusts in Life Insurance Policies, 5 
B. U. L. Rev. 91 (1925). Similar restraints on alienation have been provided by stat- 
ute. Colo. L. 1925, c. 116; Minn. Stat. 1927, §§ 3403-5; N.Y. Pers. Prop. L. § 15; 
Neb. L. 1933, c. 73. Some states, for the protection of the beneficiary, permit insur- 
ance companies to be trustees of their own policies without requiring the segregation 
of any fund. Conn. Gen. Stat. 1930, § 4193; Mass. Gen. L. 1932, c. 175, § 119a; Miss. 
Code 1930, § 5172; Vt. Pub. L. 1933, §§ 7012-14; Del. L. 1931, c. 52, § 44. See 2 Bo- 
gert, Trusts and Trustees § 245 (1935). 

Since Illinois has no such statute, it is questionable whether a provision in a policy 
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that the proceeds are to be paid in unassignable installments is sufficient to create a 
spendthrift trust. Two trial court decisions have held that such provisions will make 
the insurance company a trustee and the beneficiary a cestui; but the appellate courts 
avoided the trust question by disposing of the cases on other issues. New York Life 
Ins. Co. v. O’Brien, 27 F. (2d) 773 (D.C. Mich. 1927); Cronbach v. Aetna Life Ins. Co., 
153 Tenn. 362, 284 S.W. 72 (1925). Designating the relationship created by a deferred 
payment policy a trust ignores several fundamental rules in the law of trusts. It is ele- 
mentary that there must be a segregation of specific property, a res, devoted to the pur- 
pose of the trust. Fulton v. Gardiner, 127 Ohio St. 77, 186 N.E. 724 (1933); Marble ». 
Marble’s Estate, 304 Ill. 229, 240, 136 N.E. 589, 504 (1922). And insurance companies 
do not set aside specific assets to meet the installments of the deferred payment poli- 
cies. 36 Yale L. J. 394 (1927). Secondly, it is a basic rule that a person cannot be trus- 
tee of an obligation against himself and it is usually held that a deferred payment pol- 
icy creates only a debtor-creditor relationship. See Samuels v. Drew & Co., 296 Fed. 
882 (C.C.A. 2d 1924); Crossman Co. v. Rauch, 263 N.Y. 264, 188 N.E. 748 (1934); 
Vance, Insurance 609 (1930). Further, it is usually essential to a spendthrift trust that 
only the income be paid to the beneficiary, whereas in the insurance cases, the chief 
purpose is to pay out the principal. Davis, Spendthrift Trusts in Life Insurance Poli- 
cies, 5 B. U. L. Rev. 91 (1925). Finally, the claim of a cestui against a defaulting trus- 
tee is exclusively in equity while in the principal case, if the insurance company were to 
refuse to pay over an installment when it became due, the beneficiary could recover the 
sum at law. 1 Williston, Contracts § 369 (1920). While these objections are deeply im- 
bedded in the law of trusts, it must be admitted that courts seeking to use the trust as 
a remedial device in particular situations have ignored the absence of one or more of 
the orthodox requisites. Where a debtor has been instructed by his creditor to hold the 
debt in trust for a third party, courts have charged him as a trustee for the third party. 
Titlow v. Sandquist, 234 Fed. 613 (C.C.A. oth 1916); Woodhouse v. Crandall, 197 Ill. 
104, 64 N.E. 292 (1902). In England it has been held that mutual promises by two 
partners to pay a stipulated sum annually for the remainder of the partnership term 
to the widow of either partner, should he die during the term, operated to create a 
trust in favor of the widow. Murry v. Flavell, 25 Ch. D. 89 (1883). And in Illinois the 
payment of part of the principal to the beneficiaries with each installment would not 
alone defeat the trust. Wagner v. Wagner, 244 Ill. 101, 91 N.E. 66 (1910). These excep- 
tions were permitted because of the exigencies of the situations at bar, and do not pur- 
port to relax the strict trust requirements generally. Where, as in the instant case, all 
the exceptions must be called into play to create the trust relation, it is apparent that 
new meaning and content are being given to an old term. While a legislature can, of 
course, provide that the consequences of a trust relation shall follow the creation of 
certain kinds of debts, courts should be slow to permit such consequences without a 
statute. Particularly in the instant case where an alternative ground for the decision 
existed, the declaration of the court seems gratuitous. 


Trusts—Effect of Contract on Rights of Contribution and Indemnity between Per- 
sons Held Jointly and Severally Liable for Breach of Trust—{[New York].—The de- 
fendant guardian asked the plaintiff, a stockbroker, to aid her in speculating in com- 
mon stocks for the purpose of increasing her wards’ estate, Fearing liability to the 











676 THE UNIVERSITY OF CHICAGO LAW REVIEW 


wards if loss resulted, the broker required of the guardian a promise of indemnity 
against claims that might be made against him because of investment in securities out- 
side the statutory list. The promise did not by its terms indicate that the parties con- 
templated a breach of trust for reasonably prudent investments, although outside the 
statutory list, were not improper. Pursuant to their intention to increase the estate, 
however, the parties speculated in common stocks of new business enterprises. Loss 
resulted, and the two were held jointly and severally liable to the wards. The broker 
then sought to enforce the contract of indemnity. Reversing the unanimous decision 
of the Appellate Division, the Court of Appeals (with one dissent) held, that the broker 
was entitled to indemnity; the contract was not void as against public policy. Dela- 
field v. Barret, 200 N.E. 67 (N.Y. 1936). 

Contracts for indemnity or contribution, entered into prior to or in contemplation 
of breach of trust or participation therein, apparently have not been dealt with by the 
higher courts in this country. English courts have accorded such contracts slight con- 
sideration, preferring to apportion the ultimate liability just as they do in the absence 
of a contract. See Lingard v. Bromley, 1 V. & B. 114 (1812); Belemore v. Watson, 1 T. 
L. R. 241 (1885); Jackson v. Dickinson, '1903] 1 Ch. 947; see also Bacon v. Camphausen, 
58 L. T. R. (N.S.) 851 (1888). This apportionment has traditionally been made by 
both American and English courts on equitable grounds. See Lingard v. Bromley, 1 
V. & B. 114 (1812); Stockton v. Anderson, 40 N.J. Eq. 486, 4 Atl. 642 (1885); 16 Minn. 
L. Rev. 73, 74 (1931). Where persons have been held jointly and severally liable for 
breach of trust or participation therein, the general rule is that each has a right of con- 
tribution from the other. Perry v. Knott, 4 Beav. 179 (1841); Costello v. O’ Rorke, Ir. R. 
3 Eq. 172 (1869); see Sherman v. Parish, 53 N.Y. 483, 480 (1873); Rest., Trusts § 258 
(1935). The courts are very reluctant to decree indemnity. See Belemore v. Watson, 
1 T. L. R. 241, 242 (1885); Bahin v. Hughes, 31 Ch. D. 390, 395, 396, 398 (1886); El- 
vidge v. Bellingham, 37 Sol. J. 600 (1893); Marsh v. Harrington, 18 Vt. 150, 159 (1846); 
Contribution between Co-Trustees, 108 L. T. 192 (1899). But it will be allowed in two 
classes of cases. In the first class, where one fiduciary has been substantially at fault, 
he has no right to contribution and is under a duty to indemnify the other. See 
Newton v. Newton, 53 N.H. 537, 538 (1873); Rest., Trusts § 258 (1a), comment d 
(1935). Substantial fault may be found where one fiduciary has fraudulently induced 
participation by the other. See Belemore v. Watson, 1 T. L. R. 241, 242 (1885); Bahin 
v. Hughes, 31 Ch. D. 390, 398 (1886); Elvidge v. Bellingham, 37 Sol. J. 600 (1893). It 
may also be found where one fiduciary by virtue of his greater knowledge has con- 
trolled the conduct of the other, as in several English cases where one of the trustees was 
also the solicitor for the trust. Re Partington, 57 L. T. R. (N.S.) 654 (1887); In re 
Linsley, [1904] 2 Ch. 785; but see Head v. Gould, [1898] 2 Ch. 250. But where one fiduci- 
ary has been negligent or inactive, that fact alone does not render the active fiduciary 
substantially at fault. Lingard v. Bromley, 1 V. & B. 114 (1812); Bahin v. Hughes, 31 
Ch. D. 390 (1886); Elvidge v. Bellingham, 37 Sol. J. 600 (1893); Robinson v. Harkin, 
[1896] 2 Ch. 415; but see The Charitable Corporation v. Sutton, 2 Atk. 400 (1742) (de- 
frauding trustees primarily, negligent trustees secondarily liable); Power v. O’Connor, 
19 W. R. 923, 925-7 (1871). In the second class of cases, one fiduciary is entitled to in- 
demnity to the extent that the othe: has benefited from the breach, without regard to 
comparative fault. Lincoln v. Wright, 4 Beav. 427 (1841); Power v. Hoey, 19 W. R. 
916 (1871); Waters v. Waters, 110 Conn. 342. 148 Atl. 326 (1930); Patleson v. Horsley, 
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29 Gratt. (Va.) 263 (1877); Rest., Trusts § 258 (1b) (1935); cf. Chillingworth v. Cham- 
bers, [1896] 1 Ch. 685; McCartin v. Traphagen, 43 N.J. Eq. 323, 11 Atl. 156 (1887) (pri- 
mary liability). These considerations of benefit and comparative fault are irrelevant, 
however, when both parties have acted in bad faith. Berger, Contribution between 
Tortfeasors, 9 Ind. L. J. 229 (1934); Harper, Torts § 303 (1933); Rest., Trusts § 258 
(2), comment g (1935). In such cases neither contribution nor indemnity will be al- 
lowed. Ait’y-Gen’l v. Wilson, Craig & P. 1, 28 (1840); Girod v. Pargoud, 11 La. Ann. 
329 (1856); Cunningham v. Pell, 5 Paige (N.Y.) 607 (1836). There is no precise defi- 
nition of bad faith, but the courts seem to require an intention to misappropriate or 
diminish the trust fund. Compare Girod v. Pargoud, 11 La. Ann. 329 (1856) with Patte- 
son v. Horsley, 29 Gratt. (Va.) 263 (1877); see 3 Pomeroy, Equity Jurisprudence § 1081 
(4th ed. 1918); 16 Minn. L. Rev. 73 (1931). 

If the Court of Appeals had disregarded the contract in the instant case, it would 
have found the broker entitled either to contribution or to indemnity, since there was 
no bad faith involved. See Steele v. Leopold, 135 App. Div. 247, 258, 120 N.Y.S. 560, 
577 (1909). The court seemed to regard the guardian as more culpable, perhaps because 
she was the “prime mover” of the improper transactions and because the broker was 
not in a fiduciary relation with the wards. But it is difficult to see how the guardian 
could be considered substantially at fault; nor did she receive such benefit from the 
breach as would entitle the broker to indemnity on that account. Cf. Patteson v. 
Horsley, 29 Gratt. (Va.) 263 (1877); see Re Partington, 57 L. T. R. (N.S.) 654 (1887); 
Chillingworth v. Chambers, [1896] 1 Ch. 685. On the whole, each party was so remiss in 
his duty to the beneficiary as to make it equitable that the ultimate liability be shared 
equally; it was a case calling for contribution rather than indemnity. It is probable, 
therefore, that the broker would not have been granted indemnity if the court had 
applied equitable principles instead of considering the contract controlling. But wheth- 
er the application of equitable principles would have led the court to grant contribu- 
tion or indemnity, a decision based on those principles would have been preferable to 
the court’s recognition of a contract for indemnity in a case where the impropriety 
of the contemplated investments was so clear. See Delafield v. Barret, 245 App. Div. 
33, 279 N. Y. S. 445 (1935). 


Unemployment Insurance—Due Process—First Test of Constitutionality of New 
York Compulsory Law—{New York].—The New York Compulsory Unemployment 
Insurance Act (N.Y.L. 1935, c. 468) specifically excludes farm laborers, members of 
the employer’s immediate family, workers for non-profit organizations and govern- 
ment workers. N.Y.L. 1935, c. 502. Otherwise, the law applies to all industries in 
which four or more persons are employed. Every employer is subject to a payroll tax, 
the proceeds of which are deposited with the United States Treasury in the unemploy- 
ment insurance fund established by the federal Social Security Act. 49 Stat. part I, 
Pp. 620 (1935), 42 U. S. C. A. §§ 301-1305 (1935). The payroll tax is the only source of 
contributions to the fund. N.Y.L. 1935, § 529. Penalties are provided for employers 
who seek to pay their contributions by deductions from their employees’ wages. § 528. 
Provision has been made for future classification of employers and for graduation of 
the payroll tax according to their individual unemployment records. § 518. Section 
504 of the act makes qualified provisions for benefits to employees who have been law- 
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fully discharged for misconduct, who have voluntarily withdrawn from their employ- 
ment or who have lost their employment because of strikes or lockouts. The plain- 
tiffs, employers subject to the act, attacked the law as a violation of the due process 
clauses of the federal and state constitutions, and contended that the prohibition 
against deductions constitutes an undue limitation of the freedom of contract and 
that the tax scheme is arbitrary. One division of the supreme court held the entire act 
unconstitutional; another division held the statute constitutional except as to the pro- 
visions of § 504. Held, the entire act is constitutional; it is neither arbitrary, discrim- 
inatory nor unreasonable. It is a proper exercise of either the tax or police powers. 
Chamberlain v. Andrews, New York Times, April 16, 1936, p. 16 (N.Y. Ct. Appeals, 
April 15, 1936). 

This case affords refreshing relief from the recent tendency of both federal and state 
courts to invalidate social legislation. Railroad Retirement Board v. Alton Ry., 295 
U.S. 330 (1935); People ex rel. Tipaldo v. Morehead, 270 N.Y. 233, 200 N.E. 799 (1936); 
see the Nation, April 29, 1936, p. 534. Testing the constitutionality of legislation in- 
volves a determination of whether the ends sought to be achieved by the legislation 
are permissible and whether the means chosen have a fair relation to the ends. See 
Brown, Due Process of Law, Police Power, and the Supreme Court, 40 Harv. L. Rev. 
943 (1927). That the object of unemployment insurance, the alleviation of the distress 
of unemployment, is permissible within the traditional scope of the police power seems 
scarcely debatable. Unemployment, both as a permanent and an emergency problem, 
has created serious social and personal maladjustments. If unemployment cannot be 
substantially prevented, the state must see that adequate provisions are made for the 
unemployed. See Lambert, Compulsory Unemployment Insurance and Due Process 
of Law, 7 Wis. L. Rev. 146 (1932); Elliot and Merrill, Social Disorganization, c. XIV 
(1934). The conclusion of the New York court that the means chosen by the legisla- 
ture to solve this critical problem are not arbitrary seems clearly correct. True, the 
employer and employee are deprived of some freedom of contract and the employer is 
subjected to a new duty to contribute to the support of employees whose employ- 
ment has ended. But such limitations of employers’ rights are not unknown. See 
ante p. 657. Under the workmen’s compensation acts, for instance, contributions 
are exacted from employers to compensate employees for injuries received under cir- 
cumstances which at common law would not have made the employer liable. Mountain 
Timber Co. v. Washington, 243 U.S. 219 (1917). The employer in both cases is compelled 
to pay into the common fund, not because he is personally at fault, but because there 
is a growing belief that industry should assume a fair share of the burden confronting 
industrial employees. The provisions in the New York law placing on employers the 
cost of unemployment find their parallel in other situations in which the property of 
one class is taken and put into a common fund for the use of another class. See Noble 
State Bank v. Haskell, 219 U.S. 104 (1911) (upholding an assessment on banks for a de- 
positors’ guaranty fund); Dayton-Goose Creek Ry. Co. v. U.S., 263 U.S. 456 (1924) (up- 
holding the provisions of an act which required carriers to contribute to a fund to be 
used for loans to carriers); State v. Cassiry, 22 Minn. 312 (1875) (approving a tax on 
saloonkeepers to be used in maintaining an asylum for inebriated persons). Whether 
the unemployment insurance acts represent the use of the taxing power or the police 
power—and the court in the instant case refused to decide this issue—would appear to 
be immaterial, for both “powers” are subject to the limitations of the due process 
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clause and the exercise of either is subject to the test of reasonableness. Maggs, The 
Constitution and the Recovery Legislation: The Réles of Document, Doctrine and 
Judges, 1 Univ. Chi. L. Rev. 665 (1934); but see 3 Law and Contemporary Problems 
138 (1936). 


Wills—Subsequent Conveyance as Revocation or Ademption where Testator Re- 
acquires Property—{Illinois]—A testator devised generally all his real and personal 
property to the defendant. Two years later, the testator conveyed the land here in 
question to the defendant who subsequently reconveyed it to the testator. The testa- 
tor died owning this land without republishing his will. In a suit for partition, his heirs 
contended that the conveyance revoked the will as to this land, even though it was sub- 
sequently reacquired, and that it passed to them by descent. From a decree dismissing 
the complaint, the heirs appealed. Held, affirmed. The conveyance did not impliedly 
revoke the general devise where the testator later reacquired the property. Strang v. 
Day, 199 N.E. 263 (Ill. 1935). 

It was a familiar common law rule that after-acquired realty could not be devised. 
Earl of Lincoln’s Case, Freeman’s Ch. R. 202 (1695); see Willis v. Watson, 5 Ill. 64 
(1842). Thus, a conveyance of land already devised operated as a revocation of the 
devise even though the testator reacquired the land. Marwood v. Turner, 3 P. Wm. 163 
(1732); Walton v. Walton, 7 Johns. Ch. (N.Y.) 258 (1823). As to personal property, 
however, the common law was just the contrary; a sale of bequeathed personalty did 
not work a revocation and if it was reacquired by the testator, it passed by the will. 
Cogdell v. Cogdell, 3 S.C. Eq. 346 (1811). The basis for the real property rule was re- 
moved by the Wills Act in England, and by similar legislation in the United States 
permitting devises of after-acquired realty by making the will operate as of the testa- 
tor’s death, rather than as of the time of execution. 1 Vict., c. 26, § 111 (1837); Ill. L. 
1833, p. 315, Smith-Hurd’s IIl. Rev. Stat. 1935, c. 148, § 1; Bordwell, Statute Laws of 
Wills, 14 Iowa L. Rev. 187 (1929). Accordingly, in most jurisdictions today a con- 
veyance of realty as well as of personalty does not revoke the devise and the property, 
if reacquired, will pass under the will. Woolery v. Woolery, 48 Ind. 523 (1874); Morey 
v. Sohier, 63 N.H. 507, 3Atl. 363 (1886); Gregg ». McMillan, 54 S.C. 378, 32 S.E. 447 
(1889). Despite such legislation, however, Illinois has adopted the anomalous position 
of permitting reacquired personal property to pass under the will (Jn re Austin, 243 
Ill. App. 386 (1927)), but of retaining the common law rule as to specific devises of 
realty. Phillippe v. Clevenger, 239 Ill. 117, 87 N.E. 858 (1909). It would seem that the 
court in the latter case applied the technical common law rule of revocation to a situa- 
tion for which it had been rendered inapplicable by statute. 1 Page, Wills § 467 (2d 
ed. 1926); Costigan, Cases on Wills 363, note 42 (2d ed. 1929). Had the conveyed ~ 
property never been reacquired, it of course would not have passed by the will, not be- 
cause the conveyance had worked a revocation, but because the testator did not own 
the property at his death. The failure of a devise or bequest because of the lack of such 
ownership is, strictly speaking, known as ademption, not revocation. 1 Page, Wills 
§ 456 (2d ed. 1926). There is confusion in the use of these terms, largely because under 
either theory the result is the same if the property is not reacquired. 26 Mich. L. Rev. 
124 (1927). But nicety in expression is essential to avoid technical difficulties. Where 
the property is reacquired, the theory of revocation requires a republishing of the will 
to pass the property by the device; under ademption, however, the property passes by 
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the will as though it had never been alienated. 2 Page, Wills § 1329 (2d ed. 1926). 
The court in the principal case, although treating the problem as one of revocation, 
reached a result which is in accord with the weight of authority. While the decision 
covered only general devises, the court’s language indicates that the authority of the 
Clevenger case has been seriously weakened even as to special devises. The rationale 
of the decisions can be reconciled only on the tenuous distinction that a subsequent 
conveyance implies an intent to revoke a special devise of the property, whereas there 
is no implied intention to revoke when the conveyance is of property which has been 
generally devised. 


Witnesses—Privileged Communication—Duty of Reporter to Disclose Name of 
Informer—{New York].—The appellant, a reporter on the New York American, had 
written an article concerning the “policy racket.” A grand jury, then investigating 
gambling and lotteries in New York, summoned the appellant as a witness. Upon his 
refusal to disclose the names of persons mentioned in his article, he was adjudged 
guilty of, and committed for, contempt of court. The appellant, seeking a writ of 
habeas corpus, contended that the source of his information obtained as a reporter was 
confidential and privileged. Held, the order dismissing the writ is affirmed; a news- 
paper reporter may not refuse to answer pertinent questions relating to confidential 
communications. People ex rel. Mooney v. Sheriff of New York County, 199 N.E. 415 
(N.Y. 1936). 

The proper decision of a particular case requires the disclosure of all relevant data. 
A privilege from testifying will therefore be denied unless some strong reasons of public 
policy (e.g., the desire to protect the confidential nature of a certain relationship) merit 
more consideration than the desire to secure all the information in the individual case. 
5 Wigmore, Evidence § 2285 (2d ed. 1923). The principal case is in line with the unani- 
mous common law authority which regarded the policy arguments in favor of holding 
privileged confidential communications to newspapermen as inferior to those calling 
for the disclosure of all pertinent information. Jn re Wayne, 4 U.S.D.C. Hawaii 475 
(1914); Ex parte Lawrence, 116 Cal. 298, 48 Pac. 124 (1897); Pledger v. State, 77 Ga. 
242, 3 S.E. 320 (1887); Plunkett v. Hamilton, 136 Ga. 72, 70 S.E. 781 (1911); In re 
Grunow, 84 N.J. L. 235, 85 Atl. rorr (1913). It has been argued, however, that in 
making available the news necessary for the enlightenment of public opinion, espe- 
cially as to matters involving the conduct of community and governmental affairs, 
journalists perform a valuable service that should be encouraged. See 45 Yale L. J. 
357, 3600 (1935). Influenced by this feeling, four states have by statute changed the 
orthodox rule so that confidential communications to newspapermen are absolutely 
privileged. Alabama (See New York Times, Jan. 8, 1936, p. 6); Calif. Stats. 1935, 
c. §32, § 6; Bagby’s Md. Ann. Code 1924 c. 35, § 2; N.J. Acts. 1933, c. 167, § 2. But 
see Governor Horner’s veto of such a bill for Illinois. 68 Ed. & Pub. 18 (July 20, 1935). 

The conflict between those who would deny all privileges and those who would grant 
an absolute privilege to journalists might perhaps be resolved by the recognition of a 
privilege similar to that accorded in government official and informer cases. A privilege 
is there granted to encourage people to communicate to the proper officials whatever 
information they may have concerning crimes in which the government is interested. 
In the absence of a privilege protecting the informant’s identity, the information would 
not be volunteered because of the informant’s fear that those against whom he had 
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given information would initiate prosecutions or instigate persecutions. But this 
privilege, unlike other common law privileges, is not absolute. Wilson v. U.S., 65 F. 
(2d) 621 (C.C.A. 3d 1933); Centoamore v. State, 105 Neb. 452, 181 N.W. 182 (1920); 
5 Wigmore, Evidence § 2374 (2d ed. 1923). It may be granted or denied as the interests 
of justice, in view of the circumstances of the particular case, demand. The granting 
of a similar conditional privilege in newspaper cases might reconcile the policies of 
securing complete testimonial information and of making available all information 
necessary for the formulation of public opinion on matters of governmental and com- 
munity concern. This rule of conditional privilege might be stated as follows: No 
person employed on a newspaper shall be compelled to disclose, at any trial or other 
proceeding, the source of confidential information relating to public affairs obtained by 
him for, and published in, the newspaper with which he is connected, unless it shall ap- 
pear that the disclosure of said source will not result in any serious injury, either 
financial or personal, to the individual imparting such information to said newspaper 
employee. Such a rule would encourage the communication of information that would 
not, in the absence of the privilege, have been revealed; yet it would permit the court to 
compel the disclosure of information necessary for the just disposition of a case when, 
in the opinion of the court, the informant would not be seriously harmed. 
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Spendthrift Trusts. Restraints on the Alienation of Equitable Interests Imposed by 
the Terms of the Trust or by Statute. By Erwin N. Griswold. Albany: Matthew 
Bender & Co. 1936. Pp. Ixxv, 551. $8.50. 


For the third time within the past few months, the literature of the law of trusts in 
this country has been notably enriched by the contribution of a formal treatise by an 
outstanding authority. Early in 1935, Professor Bogert completed his monumental 
work on trusts, which was followed not long afterwards by the Restatement' on this 
subject by the American Law Institute. Now Professor Griswold? publishes his vol- 
ume on the spendthrift trust. This last named book, however, is intended to cover 
only a specific and rather restricted branch of trust law. 

Fundamentally practical in aim and scope, this treatise on spendthrift trusts is a 
successful effort to exhaust an important but limited phase of the law of trusts, and 
for this reason will especially appeal to the research student, and to the general legal 
practitioner. The jurist might have preferred that a larger part of the book should 
have been devoted to a consideration of the ethico-sociological phases of the question. 
The author has suggested, however, the broader cultural implications by cursorily 
glancing at both the past and future,’ and has introduced a reformative element‘ 
by suggesting to the legislatures and judiciaries of the various states possible curatives 
for the evils which the spendthrift trust is producing. 

Professor Griswold has pointed out that although the spendthrift trust is of rather 
recent origin,’ dating from the epoch-making adjudication of Nichols v. Eaton,§ which 
Justice Miller decided in the United States Supreme Court in 1876, still “a large propor- 
tion of all trusts today are spendthrift trusts.’”’? Making it clear that the beneficiary 
need not be a spendthrift, he defines such a trust as one “in which the alienation of the 
interest of the beneficiary is restrained, although the interest is absolutely owing to 
the beneficiary and is not subject to any discretion in the trustee as to the amount the 
beneficiary is to receive, and is not measured by any personal standard, such as the 


* See 12 Proceedings of the American Law Institute 149 (1935). 


? Professor of Law, Harvard University; adviser to the American Law Institute on the Re- 
statement of the Law Trusts; counsel in trust cases before the United States Supreme Court; 
attorney in office of solicitor general and special assistant to the Attorney General, Washing- 
ton, D.C., 1929-1934. He spoke at the Round Table Conference on Equity of the Association 
of American Law Schools, Chicago, December, 1934, on the “First Cousins of the Spendthrift 
Trust.” See Chapter VI of his work on spendthrift trusts. See Program and Reports of Com- 
mittees (1934), Association of American Law Schools, 32d Annual Meeting 15. 

3 See Griswold, Spendthrift Trusts 1-34, 462-476 (1936). 

4 Griswold, id. c. IX, and Appendix A, pp. 477-480. 

5 Griswold, id., at 21 ff. 


® ox U.S. 716 (1875). 7 Griswold, op. cit. supra note 2, at iii. 
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support or needs of the beneficiary.’’* Since spendthrift trusts in their broadest sense 
are rather numerous, and since no systematic presentation of the matter relating to 
this fiduciary species has been hitherto undertaken, there is an evident need for the 
book. It simplifies research tasks growing out of the necessity of investigating a very 
particular spendthrift trust problem, which, if performed by the laborious techniques 
of consulting the original sources, would involve the expenditure of considerable time. 

But is it paradoxical that Gray’s Restraints on the Alienation of Property should 
have been the admitted inspiration? for this discussion of the law of spendthrift trusts? 
In the latter part of the nineteenth century, John Chipman Gray launched a bitter 
attack against the juristic philosophy of such trusts, condemning it as paternalistic, 
socialistic, and violative of the sanctity of contract and the liberty of the individual.” 
Acknowledging the futility of this denunciation, in the light of the present validity of 
this kind of trust, in many jurisdictions," Professor Griswold has gathered and made 
easily available materials on a juridical institution which was anathema to that jurist 
whose work was the starting point for this research project. Instead of continuing the 
assault, by an argumentative dissertation, Professor Griswold yields to the exigencies 
of the present legal order, and for the most part concentrates upon the expository and 
analytic, though his sympathies seem to be with Gray’s ideology. 

Thoroughness is, perhaps, the greatest merit of the work. The whole field is com- 
pletely surveyed. The book endeavors to answer every question arising out of the 
spendthrift trust. The impingement of such trusts upon the law of future interests and 
the conflict of laws is also treated."® Not merely the present state of the law is given, 
but also the historical background, in accordance with the “vertical” method of pres- 
entation. Materials not usually scrutinized are included."* Since there is a great 
welter of divergent holdings in different parts of the country, with respect to the spend- 
thrift trust, Professor Griswold has widely grouped his findings according to states. 
Sufficient attention is given to the federal aspects*s of the problem, and the attitude of 
the English courts is delineated.* 


* Griswold, id., at 39. At page 2, he writes: “Although restraints on alienation have long 
been viewed with an almost pious horror when applied to legal interests, the intervention of a 
trust has served to change the horror to acclaim.” See p. 364: “The validity, effect and con- 
sequences of these restraints on the alienation of equitable interests is the subject of the pres- 
ent work.” 

Related types of trusts are also discussed, such as discretionary trusts, trusts for support, 
trusts in which the interest of the beneficiary is subject to a condition precedent, trusts involv- 
ing the problem of separability of the interest of one of several beneficiaries. 

* Griswold, id., at iv. 

%© Griswold, id., at 29, 30. 

™ Griswold, id., at 34, 45. 


™ See page iii, where it is truly stated that a “thoroughly detailed consideration of the 


authorities can be given only in a specialized work.” Over a thousand cases have been con- 
sulted. 


"3 Griswold, id., at 18, 80-82, 101, 233-235, 276-279, 281. 


"4 See p. iii; material from the lower courts of New York and Pennsylvania is incorporated 
into the work. 


8 Griswold, id., at 40 (note), 281. © Griswold, id., at 6, 267, 330, 374, 415. 
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The author dilutes the bread and butter ingredients, however, with some admixture 
of the jurisprudential when he notes the social, and particularly the economic, effects 
which result from spendthrift trusts,” and when he points out that they are the latest 
development in an age-old attempt to restrict the alienability of property."* He out- 
lines the advantages’ and disadvantages” of such trusts, stating that in themselves, 
they are not obnoxious, as they oftentimes serve a necessary social purpose, such as 
the creation of a juridical relationship which will assist the incompetent or weak mem- 
bers of the community, but emphasizing the fact that this device may be, and in fact 
has been abused in the interests of entrenched wealth, in a manner reminiscent of 
feudalism." He attributes the origin of the spendthrift trust to the spirit of nineteenth 
century American individualism,” and accounts for its vitality and general acceptance 
and its present inadequately regulated status, despite the subsequent advent of a more 
socially minded philosophy of law, by suggesting that judges and legislators have 
continued to be guided in this matter by legal logic,*3 based upon the fallacious major 
premise that the owner of property may dispose of it as he desires, rather than by con- 
temporary public policy. 

Since the question is purely one of policy, Professor Griswold argues, remedial 
legislation should be sought, in preference to reliance upon the judiciary, to make 
necessary jural adjustments.*s He states, therefore, that “the arguments for and 
against such trusts may in a large measure be reconciled by legislation expressly 
authorizing them of a fixed and moderate amount, while allowing creditors to reach 
all the income in excess of the specified amount.” Accordingly he has reduced his 
legislative solution to the form of a succinct draft of a model statute,?” which will 
authorize and regulate spendthrift trusts. Obviously the reader’s agreement with this 
proposed legislation will depend upon a conviction that the spendthrift trust, as it now 
exists, is undesirable, and ought to be regulated to the extent suggested. But if “with 
a reasonable limitation, there would seem to be little reason why a spendthrift trust 
created by a solvent person for his own benefit should not be upheld against subse- 
quent creditors to the same extent that such trusts are upheld when created by an- 
other,”** and if there is to be a statute which will authorize, at least under certain cir- 
cumstances, the creation of spendthrift trusts “by another,” should the proposed 
statute contain the provision “nothing in this Act shall authorize a person to create a 
spendthrift trust or other inalienable interest for his own benefit”’?9 

The structural ordering of the contents aims at accessibility. There are frequent 


17 Griswold, id., at 26, 30, 34, 464-472. 

#8 Griswold, id., at 3-9. 

19 Griswold, id., at iv, 469, 470. 

2° Griswold, id., at iv, 25 ff. 

2 At page iv, the author writes: “The legislature of Delaware in 1933 passed statutes 


under which accumulated wealth may be passed on in spendthrift trusts from generation to 
generation without regard to anything so old fashioned as the power of alienation or the rule 


against perpetuities.” 
2 Griswold, id., at 25, 26. * Ibid. 
*3 Griswold, id., at 462 ff. 27 Griswold, id., at 477, Appendix A. 
*4 Griswold, id., at 464. 8 Griswold, id., at 476. 
2s Griswold, id., at 472. 29 Griswold, id., at 480, § 7. 
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summaries of decisions and statutes giving a unity to the book, which it would other- 
wise lack, due to its necessarily compilatory character. Continuity is sought by the 
employment of a numerical] sequence of key or section numbers. There is in general an 
adherence to the traditional legal structure relating to reference works on trusts, 
namely, a division based upon their creation, administration, and termination.*° Be- 
fore each chapter, that part of the general table of contents which applies to that par- 
ticular chapter is repeated. The customary devices of index* and table of cases** are 
utilized. There is a table of statutes, both federalss and state,34 plus a summary%s of 
statutory provisions dealing with life insurance proceeds in reference to the matter of 
inalienability, and covering twenty-nine states and the District of Columbia. There is 
a table which relates numerous points of discussion to the Restatement of the Ameri- 
can Law Institute. Numerous collateral readings in current law review articles are 
listed in the footnotes. The whole work is brought up to date by a list of the latest 
sources examined.37 
BRENDAN F, Brown* 


* Professor of Law, Catholic University of America School of Law. 


American Family Laws. By Chester G. Vernier, assisted by John B. Hurlbut. Vol- 
ume III (Husband and Wife). Stanford University, Cal. 1935. Pp. xl, 684. $6.50. 


There are not many legal treatises which may properly be called “indispensable,” 
but Professor Vernier’s American Family Laws certainly belongs to that small group. 
It needs little introduction or recommendation. The first two volumes have found the 
general welcome which they so well deserve. They were devoted to a systematic and 
critical study of all the existing American legislation on marriage, divorce, and separa- 
tion. The recently published third volume continues this study for the topic of Hus- 
band and Wife. In his already approved manner, the author takes up one group of 
problems after the other, in systematic sequence, and presents the immense mass of 
legislation existing in the forty-eight states, Alaska, the District of Columbia and 
Hawaii. In each chapter this material is presented in a lucid and critical analysis of the 
statutory provisions as well as their underlying policies. 


3° The first chapter traces the history of restraints on alienation and describes the origin of 
spendthrift trusts, while the second demonstrates that the question of the validity of these 
trusts is no longer debatable, since they are now firmly established. With the assumption that 
their validity is now a postulate, Professor Griswold makes a survey of spendthrift trust cases 
arranged according to states in the third chapter. The creation of such trusts and the problems 
arising in their administration are discussed in the fourth. He takes up the problem of how 
the interest of the beneficiary may be reached in the succeeding chapter, discussing related 
types of trusts in the sixth. The seventh chapter covers trusts created for the benefit of the 
settlor. The last two chapters are concluding, the eighth explaining how spendthrift trusts may 
be ended, and the ninth offering the author’s ideas as to the proper status of the spendthrift 
trust of the future. 

» Griswold, id., at 513-551. 

# Griswold, id., at xxv-lix. 38 Griswold, id., at 97-117. 

33 Griswold, id., at lxi. 3 Griswold, id., at lxxiv—Ixxv. 

4 Griswold, id., at lxi-Ixxiii. 37 Griswold, id., at xxiii-xxiv. 
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There are few other branches where statute law plays such an important réle as in 
the law of family relations. There is no other branch of this topic where legislation is so 
abundant, so difficult, so different in the various states, and so completely interwoven 
with old common law traditions, as in the property relations of husband and wife, espe- 
cially with respect to curtesy and dower. Although this latter topic is not generally 
treated in this connection, practitioners as well as law teachers will be grateful to Pro- 
fessor Vernier for his exhaustive and systematic survey of this perplexing jungle. How- 
ever, not only will American lawyers welcome his work, but also their foreign colleagues 
who frequently must, according to their conflict of law rules, apply American law to the 
property relations of American citizens. 

Professor Vernier’s work, of course, is not intended to be an exhaustive treatise of 
the law of family relations. The publisher’s advertising statement on the cover that 
“the complete work should fill a place in its field comparable to Wigmore’s five volumes 
on Evidence or Williston’s treatise on Contracts” is misleading and likely to arouse ex- 
pectations which, when they are not fulfilled, may prejudice the reader. The nearest 
counterpart to Professor Vernier’s work is another legal classic, Stimson’s American 
Statute Law. The Association of American Law Schools, at its latest meetings, has 
vividly pointed to the need of a modern work of a similar kind. For the field of Family 
Relations, this need is being satisfied by Professor Vernier. 

In looking over the third volume, one feels that, with growing experience, the author 
has succeeded in adding a few new features to the third volume which may make it still 
more valuable than its two predecessors. The author endeavors, to a greater extent, 
to refer the reader to the decisions which so frequently are indispensable for an under- 
standing of a statute. The intentional restriction of the work to a description of statu- 
tory dispositions necessarily involves the danger of being an incomplete and frequently 
even misleading statement of the law actually in force. Such a danger is necessarily in- 
herent in any work of the Stimson-type, and the careful reader will be conscious of it. 
Professor Vernier has done much to reduce this danger considerably. He not only re- 
fers in his text to a great number of decisions—the table of cases cited comprises eleven 
pages— but each chapter is also accompanied by extensive references to books, law 
review articles, law review case notes, and A.L.R. annotations. These references seem 
to be even more complete in the new volume than in the preceding ones. The author has 
also made a more extensive use of “tables” where the statutory provisions of the several 
states are lucidly arranged under certain rubrics. A gigantic mass of material is com- 
pressed in the thirty-three tables of the new volume. As far as checkings taken at 
random can reveal, the third volume is equally as reliable and complete as the pre- 
ceding ones. There seem to be only very few points where the author’s statements ap- 
pear open to doubt or not quite complete. For example, the statement that, at com- 
mon law, the husband, when he neglected to reduce to possession his wife’s choses in 
action during coverture, “lost all right to them” may be misleading.t What about his 
right to administer his wife’s estate for his own benefit, which was recognized at least 
in a great number if not in most jurisdictions? In Section 163, the author gives a brief 
outline of the various statutes dealing with family courts and courts of domestic rela- 
tions. The picture, however, is hardly complete without any mention of the existence 
of many of such courts apart from express statutes and on the sole basis of administra- 
tive arrangements, as, for example, the Domestic Relations Court of Chicago. 


* 3 Vernier, American Family Laws 167 (1935). 
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It is one of the most valuable and most stimulating features of Professor Vernier’s 
work that he not only states the present statute law of the various American jurisdic- 
tions but that he also approaches this mass of legislation in a spirit of creative criti- 
cism. The work is full of appropriate critical remarks as to the form and substance of 
the existing legislation, of fine observations on legislative trends, and of suggestions for 
improvements with respect to general tendencies as well as with respect to the state of 
the law in those jurisdictions which appear to lag behind the general lines of develop- 
ment. Almost all of these suggestions appear to be sound and well-reasoned. It may 
be especially appropriate that the author repeatedly emphasizes to what unjustified 
preferences of the female party to a marriage the zeal of modern reformers has some- 
times led. The statement is surprising, though correct, that after all the legislation 
taking away from the husband those rights in the wife’s property which could help him 
in bearing the costs of household and family, “no statutes have been found which sub- 
stantially lighten the husband’s common-law liability for the support of his wife.’ 
In the light of such a statement one is astonished to find the author among those who 
hold it “hardly consistent with modern statutes to require” a wife “to serve the hus- 
band without pay outside the household.” When a baker’s wife sells the bread her 
husband has been baking, or when a farmer’s wife works with her husband and chil- 
dren in the fields, or when a doctor’s wife keeps his books, is she really serving her hus- 
band? Is she not rather working for the marital community, for the higher unit of the 
family, even where such family consists only of her and her husband? 

Why should not the law recognize that in most families the husband and wife are 
perfectly willing to contribute jointly to the upkeep of the family, not only with their 
capacity to work but also with their property? Professor Vernier’s book shows that 
there is not a single jurisdiction which imposes upon a wife having capital and income 
of her own the legal duty to contribute an adequate share to the family expenses.‘ 
Modern laws of foreign countries, the German Civil Code being an example, provide 
not only for a duty of the wife to collaborate in the household or business ‘‘as far as 
such collaboration is usual under the circumstances in which the couple lives,”’s but 
also for the duty of the wife to contribute to the family expenses an adequate share 
out of her income from capital, or gainful employment, or her own business. American 
social customs and conventions do not appear to be so different as to render such a 
provision repugnant to American ideals. 

There are many other aspects in which a look abroad might have furnished the 
author with new ideas for constructive criticism. Indeed, a certain comparative law 
background seems almost indispensable for any such task as Professor Vernier has 
undertaken. The work might also have been benefited by a more historical approach. 
As it actually is, the statutes of the various jurisdictions are presented as they are to- 
day. It might be more than a purely scholarly benefit, however, to know where a cer- 
tain legislative idea originated, by which state or states it was first taken over, where 
it then migrated, how it was modified during its peregrinations. The philologists are 

2 Vernier, id., at 5. 

3 Vernier, id., at 11. 

4 The so-called “family-expense statutes” which make the wife’s property liable for the 
aoa incurred for family expenses protect the sellers only, but do not lighten the husband’s 


5 German Civil Code, § 1356. 6 German Civil Code, § 1427. 








688 THE UNIVERSITY OF CHICAGO LAW REVIEW 


now working on an atlas of the migrations of English-American dialects, words, and 
idioms. Why should we not have a sort of an atlas of legislative ideas? It would reveal 
many as yet unwritten chapters of the history of the American settlement. Beyond 
that, it would greatly facilitate the actual, every-day application of statutory provi- 
sions. Such a task, however, desirable though it be, may be far beyond the capacity of 
any single individual. 
Max RHEINSTEIN* 
* Assistant Professor of Law, University of Chicago Law School. 


The Law of Banks and Banking, Bills, Notes and Cheques. By John Delatre Falcon- 
bridge. Fifth Edition. Toronto: Canada Law Book Company, Ltd., 1935. Pp. Ixv, 
1030. 

This work, by a well-known Canadian writer, first appeared in 1907, following the 
enactments of the Bank Act and the Bills of Exchange Act. The second edition, in 
1913, appeared soon after the decennial revision of the Bank Act in that year. A third 
edition followed the decennial revision in 1923. A general revision of the statutes in 
1927 led to the publication of the fourth edition. In accordance with the author’s 
policy of decennial revision, consequent upon the decennial revisions of the Bank Act 
in Canada, the present edition takes account of the revision of the Bank Act in Canada 
in 1934 and of the changes in the banking structure brought about by the establish- 
ment of the Bank of Canada in 1935. 

Approximately one-half of the volume is devoted to the law of banks and banking 
and the remainder to the law of bills and notes as established generally by the Bills of 
Exchange Act. A short chapter on the history of the law merchant appears, in which 
the leading articles and treatises on this development are cited. Another introductory 
chapter deals with the conflict of laws. 

That portion of the work which concerns the law of banks and banking is not pri- 
marily directed to the subject as a whole, but is devoted to the statutory provisions of 
the Bank Act. Provisions of the statute are set forth, followed by comments and dis- 
cussion by the author in much the same manner as has been done in such works as 
Collier on Bankruptcy. The emphasis is thus thrown on the corporate aspects of the 
subject rather than upon the contract features of the relations between parties to bank- 
ing transactions. Amendments to the various sections, as they have been adopted in 
the decennial revisions, are carefully noted. Decisions of the courts in interpreting and 
applying the statute are cited and discussed. An American reader will note with 
envious eye that the author is able to dispose of the subject of bank insolvencies in a 
single chapter. In view of the closing of approximately 15,000 banks in the United 
States during the years 1921 to 1933, no American writer would have the temerity even 
to refer, in a single chapter, to the law that has accumulated in this country around 
this regrettable phase of our financial and banking history. The text of the Act of 1935, 
which sets up the Bank of Canada as a central bank, is reprinted. It has not been the 
author’s object to articulate this act or the Bank Act generally with the principles of 
monetary and banking policy which they are designed to effectuate, hence the back- 
ground of policy must be sought in official reports and other works on the theory and 
practice of central and of deposit banking. 





ind 
eal 
nd 
vi- 


n- 
Vv, 


aa Oe CUS hh S.ULTl Ol 





BOOKS RECEIVED 689 


The chapters on the law of negotiable instruments develop the subject in the same 
way as that adopted in the discussion of the Bank Act, i.e., by setting forth the lan- 
guage of the Bills of Exchange Act, arranged in chronological order, followed by brief 
comments thereon and by the citation of English and Canadian cases. Statements of 
holdings of cases applying the act are not as full and informative as the corresponding 
abstracts and comment in Brannan’s .. rk, though the textual matter is more exten- 
sive. Use has been made of the leading English works, of the notes in Ames’ Cases on 
Bills and Notes, and there are references to some of the articles which have appeared 
in the law reviews published in the United States. Practically no use is made of deci- 
sions by the courts in the United States. The lack of logical arrangement of topics, 
consequent upon the use of the Bills of Exchange Act in its statutory sequence, and 
the encyclopedic treatment of the subject make the book one for general reference 
rather than for the student, or for the lawyer who is in search of careful analyses of the 
more difficult phases of the topic. While the reports in the United States carry thou- 
sands of cases on this branch of commercial law, this book will be found of real value 
to the American lawyer, sometimes for comparative purposes and sometimes for points 
which have been decided in Canada but not in the United States. 


Wriuram E. Brirron* 
* Professor of Law, University of Illinois College of Law. 
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CASES AND MATERIALS ON THE LAW OF MuNIcIPAL Corporations. By E. Blythe 
Stason. St. Paul: West Publishing Co., 1935. Pp. xxix, 761. Frequent notes sup- 
plement the cases. The city is regarded in its dual aspect, as a governmental unit 
and as a business enterprise. 

Cases ON PrivATE Corporations. By Harry Sanger Richards. Third edition by 
Sveinbjorn Johnson. St. Paul: West Publishing Co., 1936. Pp. lxiv, 968. A re- 
vision and expansion with increased emphasis upon finance and reorganization and 
decreased emphasis upon the wlira vires doctrine and de facto corporations. 

CASES ON THE LAw oF Torts. By Charles M. Hepburn. Second edition by William 
M. Hepburn. St. Paul: West Publishing Co., 1935. Pp. xxxi, 1071. The new edi- 
tion includes an entirely new chapter on “Right of Privacy” and expands the chap- 
ters on “Acts at Peril,’’ “Deceit,” and “Injuries to Family Rights.” 

ConFLictinc TAXATION. By the Research Staff of the Interstate Commission on 
Conflicting Taxation. Chicago: The American Legislators’ Association and The 
Council of State Governments, 1935. Pp. 202 (paper bound). “Federal and state 
governments are tapping the same tax base as sources of revenue in more than 800 
cases.” The problem of conflicting taxation with extensive statistical data and sug- 
gestions for short and long term remedies. 

CONSTITUTIONAL LAW OF THE UNITED States. By Hugh Evander Willis. Blooming- 
ton, Ind.: The Principia Press, 1936. Pp. viii, 1198. A functional approach to the 
problems in constitutional law, following the outline adopted in the federal Con- 
stitution. 
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Crime AND Justice. By Sheldon Glueck. Boston: Little, Brown, & Co., 1936. Pp. 
349. $3.00. A study of some fundamental ills causing maladministration of crimi- 
nal justice, based upon eight lectures given at the Lowell Institute, Boston. 

INSTITUTION OF PROPERTY, THE. By C. Reinold Noyes. New York City: Longmans, 
Green & Co., 1936. Pp. xiv, 645. $7.50. “A study of the development, substance, 
and arrangement of the system of property in the modern Anglo-American Law.” 

Law oF Future INTERESTS, THE. By Lewis M. Simes. St. Paul: West Publishing 
Co., 1936. Three volumes, pp. xv, 527; xv, 556; xv, 583. A treatise on the con- 
temporary American law of future interests with extensive material on recent 
statutes. The organization is designed as a compromise between the historical ap- 
proach of treating each type of interest separately, and the modern tendency to 
attack a cross section of the whole field, treating each general problem in its re- 
lationship to the different types of interests. 

LEGISLATIVE Loss DisTRIBUTION IN NEGLIGENCE Actions. By Charles O. Gregory. 
Chicago: University of Chicago Press, 1936. Pp. xiii, 198. A proposed statutory 
technique, designed to remedy the injustices of the common law while avoiding the 
inadequacies of present statutes. 

PATENTS AND GEBRAUCHSMUSTER IN INTERNATIONAL Law. Edited by Emerson 
Stringham. Madison: Pacot Publications, 1935. Pp. 538. A series of correlated es- 
says and documents describing the réle of patents in contemporary international 
law. 

Rocer B. Taney. By Carl Brent Swisher. New York: The Macmillan Company, 
1935. Pp. 608. $5.00. The life and beliefs of a statesman and constitutional lawyer, 
interpreted in the light of his early environmental influences. 
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